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. This court will not undertake to say that the chancellor has erred in 
refusing te suppress a deposition, when it does not appear by the 
record that the facts on which the motion was predicated were es- 
tablished before him. 

. A motion to suppress a deposition for an irregularity in taking it 

comes too late, when made for the first time at the hearing of the 

cause. 

Where a party, without objection, permits secondary evidence to be 
given against him in the primary court, his assent will be presumed, 
and he cannot be heard to complain of it in an appellate tribunal. 

. The executor or administrator, as respects the personal estate of the 
deceased, is the only representative that the law will regard, and his 
rights as to such are exclusive. 

. The acts of an executor or administrator may be questioned in 
equity by a legatee, distributee, or other person having an interest, 
but it must be done upon appropriate allegations in the pleadings. 

If a bar, ‘prima facie good, be set up by the defendant to the relief 
sought by a bill, it cannot, in the absence of appropriate allegations, 
be impeached by proof of fraud or mistake, however strong. 

. Where, therefore, the allegation of a bill is that a deed of release 
executed by the distributees of an estate to one of its debtors is in- 
operative by reason of fraud or mistake, and the defendant sets up 
a release from the administrator, the latter, if proved, is a complete 
bar, unless the bill is so amended as to impeach its validity. 

. Where joint debtors of an estate reside in different jurisdictions, an 
administrator in either may effectually settle and release the demand 
as against all of them. 


2 














10 ALABAMA. 


Beattie, adim’r, v. Abercrombie et als. 











Error to the Chancery Court of Barbour. ‘Tried we 
the Hon. J. W. Lesesne. 


Tue facts of the case may be fownd in the opinion. 


Burorp and Rice, for the plaintiff: 

I. Complainant’s removal from the administration operated as 
an abatement of the suit.—2 Ala. 415-418; 3 ib. 570. 

2. Depositions taken whilst a suit stands abated will be “ 
pressed.—Gresley Ev. 152; 1 Smith’s Ch. Pr. 341, 525; 1 
Story’s Eq. Pl. §{ 328, 356-7, 361. 

Il. The pretended settlement in Georgia is wholly invalid as 
a defence in this suit—for many reasons. For instance, that 
settlement is not a valid defence here, because there is no le- 
gal proof—(that is, record proof,) that administration had then 
been granted to Holt or any other person, upon the estate of 
the intestate. ‘his court cannot allow the grant of adininis- 
tration by the court of another State to be proved by a witness, 
without any record evidence. Even if the present complainant 
was executor de son tor in Georgia, a settlement there as such 
woul,j not bind him in this suit, since he has subsequently and 
tn 1840, duly obtained letters of administration in this State.— 
Doe ex dem. Hornby v. Glenn, 3 Nev. & Man. 837; Dickinson 
v. Naul, t ib. 729; 1 Ad. & E. 49; 3 B. & Ad. 638. 

Ill. The pretended settlement or transfer made on the 25th 
December 1833, cannot bar the relief sought by plaintiff. ‘Phat 
transaction cannot be regarded as more authoritative than a 
stated or settled account between partners: And it is well set- 
led that by showing mere errors or mistukes in such an account, 
the party injured is entitled at least to surcharge and fulsify it. 
If fraud is shown, the whole account is thereby opened, and 
the account is not in any respect entitled to the force of evi- 
dence against the party defrauded.—Coltyer on Partn. § 373, 
et seq.; Vernon v. Vawdry, 2 Atkyns, 119; Robinson v. Alex- 
ander, 8 Bligh, N. S. 352; 3 Clark & Finnelly, 717; Oldaker 
v. Lavender, 6 Sim. 239; Maddeford v. Austwick, 1 Sim. 89. 


CaMPBELL and HeyDENFELDT, for the defendants: 
1. That the release executed by Hines Holt, the adminis- 
trator of William J. Beattie, in 1838, is a bur to the relics 
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and discovery sought by the lill. That release was exe- 
cated by the administrator of Beattie: In that character 
Holt represented eac/usirely the rights and credits which were 
of the decedent. He alone was competent to release them or 
to receive satisfaction of them. That release is operative until 
it is impeached. No averment of the bill assails the transac- 
tions between the defendants and Holt. The existence and 
sufficiency of his release are not pnt in issue, and the legal 
effect remains undisturbed by any thing contained in the bill.— 
1 Williams on Ex. 598-9. 

2. That the bill of the plaintiff is insufficient as a bill to im- 
peach the release of the distributees. It is not competent for 
an administrator in his official capacity to impeach the transac- 
tions settled by the distributees. ‘The distributees must appear 
on their own behalf and represent their own interests. An ad- 
ministrator cannot draw in question the validity of their trans- 
actions. They are res inter alios acta. 

3. That the administrator appointed in Russell county is 
concluded by the acts of the administrator appointed in Geor- 
via. He cannot impeach or question those acts. He does not 
stand in privity with him, nor is he entitled to gainsay any thing 
he has done. ‘The administrator de bonis non could not by the 
common law do this. The distributees alone, upon proper alle- 
gations, were competent to do it. Much more is an adminis- 
trator of an independent jurisdiction concluded by the acts of 
an administrator appointed io a forum which has jurisdiction 
of the subject.—Story’s Conf. Laws, § 515; 1 Barbour Ch. 
Rep. 189. 

4. It would have been improper to have suppressed the de- 
fendant’s testimony. ‘There is no’ evidence in the record to 
show at what time the suit was abated. It does not appear 
that it was abated when the testimony was taken. Even if 
abated, the acts of the commissioners in taking testimony are 
valid, without a notice to them. No notice was given until the 
testimony was taken.—3 Peere Williams, 195. 


PARSONS, J.—The complainant, who is the plaintiff in 
error, filed his bill in the Chancery Court for Barbour county, 
ou the 22d day of August 1845; and it appears that after he 
filed bis bill, he was removed from his office of administrator of 
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William J. Beattie, deceased, by order of the Orphans’ Court 
of Russell county, in which he had received his appointment 
The same court afterwards appointed him administrator de bo- 
nis non of his intestate’s estate, and this suit was subsequently 
revived by him, under bis new appointment. 

The complainant, at the November term 1847, of the Chan- 
cery Court, which was prior to the term at which the cause 
was heard, moved to suppress the depositions which had then 
been taken by the defendants, on the ground that there was no 
party complainant in the cause, at the times when those depo- 
sitions were taken. ‘The chancellor overruled the motion, and 
that is now assigned as one of the errors. Among the deposi- 
tions to which the motion applied was that of Hines Holt, and 
we may confine our decision upon this question to his deposi- 
tion alone; because the others are not indispensable, according 
to our view of the case. This deposition was taken on the 24th 
day of October 1846, and the question for us to decide is 
whether or not the chancellor erred in refusing to suppress it, 
according to the motion which was made for that purpose at the 
November term 1847. ‘The motion was made upon the sup- 
position, that the complainant had been removed from the ad- 
ministration before the deposition was taken, and that he was 
not re-appointed, or at any rate, that he was not made a party 
again to this suit, until afterwards. If that fact had been made 
to appear to the chancellor in support of the motion to suppress, 
the question of error would have been fairly before us. But it 
was not made to appear to the chancellor at the time when the mo- 
tion to suppress was made, nor at any time before, that the com- 
plainant had been removed from his administration at or before 
the time when Mr. Holt’s deposition was taken. If this fact 
was shown to the chancellor by any record, or other evidence, 
when the motion to suppress was made, or at any time before, 
the transcript of this cause does not show it, and therefore we 
can see no error in the decision of the chancellor upon what 
was then before him. 

The complainant’s counsel, at the hearing of the cause, again 
moved to suppress the same deposition, on two grounds; Ist, 
that it was taken after the return day of the commission, and 2d, 
that the commission issued after the complainant was removed 
from his administration and while it was abated. ‘This motion 
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was also overruled, and correctly, we think, if for nothing else, 
because the motion was made at the hearing. The Chief Jus- 
tice and myself, who sat alone, so decided in the case of Jor- 
dan v. Jordan, 17 Ala. 466. In that case we held that in 
general a motion to suppress a deposition for irregularities in 
the taking of it came too late at the hearing of the cause. The 
point upon which the Chief Justice and myself could not agree 
in that case does not belong to this, and therefore we might 
rest this question upon the authority of that case and the autho- 
rities there cited. But the counsel for the defendants has re- 
fered us to other authorities to the same effect, among which 
are 1 Swanston’s Rep. 171, and Turner & Venables’ Prac. 
578. 

Mr. Holt testifies in his deposition that he was appointed ad- 
ministrator of William J. Beattie, deceased, by the Inferior 
Court of the county of Muscogee, Georgia, sitting as a Court 
of Ordinary, about the 10th of December 18238, and it appears 
by his deposition that he acted as such in that State. It is 
proved, too, by the deposition of James Beattie, sen’r, which 
was taken and used in this cause by the complainant, that 
Mr. Holt was such administrator; and this proof was brought 
out by one of the complainant’s interrogatories, which was evi- 
dently intended for that purpose. In this place it is proper to 
mention, also, that Mr. Holt, in his deposition, proves a copy 
(accompanying his deposition) of the deed of the 25th day of 
December 1838, executed by himself and others, and he proved 
the execution of the original. In another part of this opinion 
we will advert again to Mr. Holt’s appointment as administra- 
tor, and to the deed of the 25th day of December 1835. We 
allude to them now for the purpose of deciding in this connec- 
tion, whether the administration of Mr. Holt and the deed are 
sufficiently proved by the evidence which has just been stated. 
It is true an authenticated copy of the record of Mr. Holt’s ap- 
pointinent, and the production and proof of the original deed by 
the subscribing witness, would have been the best evidence, and 
parol evidence iu such cases is not in general admissible. 
But this evidence was all read at the hearing of the cause, with- 
out objection made in the Chancery Court, at that or any other 
time, so far as appears by the record. It is objected to in this 
court for the first time. The objections that were made, and 
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which we have noticed already, related, not to the evidence, 
but to the mode and time of taking it. To specify some objec- 
tions is to waive all others.—Ungro v. Wigins, 1 Rawle’s R. 
231-235. The cases are numerous in which parties have been 
concluded by secondary evidence, unless objected to in due 
time; and it is immaterial whether the best evidence, which is 
thus supplied, consists of records, deeds, or other writings.— 
See the cases collected in 1 Cowen & Hill’s notes, 200, 555. 
It was held by the Court of Appeals of Kentucky, that where 
there is no objection made, the copy of a copy of the deed in 
evidence has the same effect as the original. The copy was 
not objected to on the trial below, and the Court of Appeals 
said, it would be palpably unjust and contrary to the settled 
course of adjudications in that court, to allow objections for the 
first time to be there taken to evidence, because it was secon- 
dary in its grade.—Bligh’s Lessee v. Atwell, &c. 7 Monroe’s 
I. 264. And the same rule was applied by the same court in 
a chancery case.—F lemming v. Thomas, 4 J. J. Marshall’s R. 
43. So ifa release is read on the trial, without objection that 
it was not proved by the subscribing witness, this objection 
cannot avail after verdict, as a ground for a new trial.— Doe ex 
dem. Tatum & Baxter v. Paine & Sawyer, 4 Hawk’s R. 64; 
Wilkinson v. Jett, 7 Leigh’s R. 115. The execution of the 
original deed was in fact proved by Mr. Echols, the subscribing 
witness, and it was enclosed in his deposition taken in this cause. 
For reasons which it would be tedious and unnecessary to state, 
we think it doubtful whether that deposition should have been 
admitted. If the chancellor had suppressed it, still the secon- 
dary evidence, upon which we have remarked, sufficiently sup- 
plied its place, as it was not objected to. It may be said that 
as the deposition of Echols was admitted, the complainant 
would have gained nothing by exciuding the secondary evi- 
dence, and that he ought not to be required to make a useless 
objection. The answer is, that although he might have gained 
nothing, in the Chancery Court, by objecting to the secondary 
evidence, yet, if he wanted our decision upon it, he should 
have made the objection there, as it is the settled course here 
not to notice such objections, unless made there. If a party 
permit secondary evidence to be given against him, without 
objection, his assent is to be presumed. For this reason alone, 
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this court ought not to reverse for such a cause. There are 
other strong reasons which will be found in the cases to which 
we have refered. 

We come now to the main question in the cause, but in or- 
der to make our views intelligible, we will state the case as 
briefly as possible. In consequence of the treaty of March 
1532, between the general government and the Creek Indians, 
it becaine the duty of the government to remove those Indians to 
their new home in the west. ‘To this end, a contract, bearing 
date the 13th day of August 1836, was entered into between 
Capt. John Page, of the United States army and superintendant 
of the removal of the Creek Indians, under authority of the 
United States, of the first part, and certain persons styled “ The 
Alabama Emigrating Company,” 





of the second part. The 
said William J. Beattie was one of the persons of the second 
part—most of the defendants were also parties with Mr. Beattie, 
ofthe second part. The other defendants are the personal 
representatives of persons, now deceased, who were parties of 
the second part. The parties of the second part stipu- 
lated to remove the Creek Indians who were within Ala- 
bama to their new home in the west. ‘There were other 
stipulations, also, which were necessary under the principal 
undertaking, but which it is not necessary to state. On 
the other hand, it Was stipulated that the government should 
compensate the Emigrating Company by the payment of mo- 
ney for the performance of the contract on the part of the com- 
pany, and the payment was to be according to certain rates 
stated in the contract. Itis the object of the complainant’s bill 
to have an account and payment of his intestate’s portion of the 
money, which was paid by the government to the company, in 
consideration of the performance of the contract. It is a fur- 
ther object of the complainant, by his bill, to have an account 
and payment of several oiher demands against the company, for 
moneys of his had and received by the company, for his servi- 
ces in the business, &c., all relating more or less to the trans- 
actions already stated. It appears that William J. Beattie 
died in the fall of 1837, before the business of the company 
under its contract was completed. The complainant was ap- 
pointed administrator of the said William J. Beattie, deceased, 
ou the day of January 1840, by the Orphans’ Court of 
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Russel} county, in this State. The complainant is one of the 
distributees of the estate of his intestate. 

The complainant having by his bill stated his demands, as 
the administrator of his intestate, against the company, of which, 
as has been said, the intestate was a member, proceeds to state 
that the company, some time in December 1838, offered to 
the complainant and his father (who is the complainant’s wit- 
ness, James Beattie, sen’r,) twenty-five thousand dollars, if the 
complainant and his: father would give to the company a full 
receipt for all demands which the representatives of William J. 
Beattie, deceased, had against the company, and release to the 
company all demands of the representatives of the said Wil- 
liam J. against William A. Campbell, agent of the company— 
and all demands of the representatives of said William J. against 
the government of the United States; and the complainant states 
in his bill that he and his father accepted this offer and gave 
the required receipt and release. It appears by the bill that the 
sum offered by the company was actually paid. But the com- 
plainant states that he and his father were very inuch deceived 
and defrauded in this settlement by the company and its agents, 
and he charges such mistakes and such acts of fraud, as are 
entirely sufficient, if established, to induce a court of chancery 
to set aside such settlement, receipt, and release, as those stated 
in the bill, in any proper proceeding for the purpose. But the 
settlement, receipt, and release, relied on by the defendants as 
a bar to the relief prayed by the bill, are very different from 
those stated in the bill. The deed of the 25th day of Decem- 
ber 1838, a copy of which, as well as the execution of the ori- 
ginal, was proved by the deposition of Hines Holt, as men- 
tioned in a previous part of this opinion, is the matter relied on 
as a bar by the defendants. It was executed by Mr. Holt as 
the administrator of William J. Beattie, and by the complain- 
ant and his father, and the other distributees of the intestate or 
their guardian, by their attorney in fact. They thereby ac- 
knowledged the receipt from the defendants, Watson & Iv: r- 
son, who were members of the company, of the sum of twenty- 
five thousand dollars, in full consideration for the claims, de- 
mands and dues of William J. Beattie, deceased, against the 
Emigrating Company, and each and every member thereof, 
arising under the various contracts, made by the company or 
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its agents with the government of the United States for the emi- 
gration and subsistence of the Creek Indians, their baggage, &c. 
And they thereby assigned to Watson & Iverson all the claim, 
which said intestate in his life-time and which his legal repre- 
sentatives then had, in the funds, debts, claims, demands and 
dues of the company, and against the individual members, 
arising out of company transactions, and especially against Wil- 
liam A. Campbell—with power to Watson & Iverson to de- 
mand, recover, and receive all moneys, debts, dues and de- 
mands, which the intestate or his representatives had against 
the company or the members thereof, and more especially 
against said Campbell, together with the interest or share to 
which the intestate or his legal representatives might be enti- 
tled, out of any debts, claims, or demands, still due and uncol- 
lected, belonging to the company, either against the government, 
or any person or persons whatsoever. The defendants say that 
Watson & Iverson threw the share or interest conveyed by this 
deed into the common stock of the company, the sum paid by 
Watson & Iverson being accounted for to them by the com- 
pany. This deed can operate in equity as a direct release to 
the company, and unless obtained by fraud, imposition, or mis- 
take, it is a bar to the demands set up by the bill. As to this, 
we might decide two questions——first, whether in view of the 
bill, answers and evidence, there are such circumstances of 
fraud, imposition or mistake established, as should have in- 
duced the chancellor, on the mere merits of the case, to set 
aside the deed relied on as a bar. We are not prepared to say 
that he should have done so, but we have not so fully consid- 
ered that question as we should have done, had it been neces- 
sary to decide it. Our decision turns on the second question, 
whether there are any charges of fraud, imposition or mistake 
in the biil against the deed which is set up by the defendants 
as a bar; or if any, whether they extend to the instrument as the 
deed of Mr. Holt, the intestate’s administrator in Georgia. 
The bill states a receipt and release that were given to the 
company by the complainant and his father, and then it charges 
fraud, &c., which are sufficient to set aside a receipt and release 
executed by the complainant and his father, in any appropriate 
suit for that purpose. But the bill is altogether silent as to any 
receipt or release executed by the administrator, Mr. Holt. If 
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the charges of the bill against the instrament, which it states, be 
fully admitted, they can have no effect against the deed relied 
on asa bar by the defendants so far as it is the deed of Mr. 
Holt. That deed, considered as his deed alone, as the intes- 
tate’s administrator, is a bar to this suit, because as the deed of 
the administrator, it is in no manner impeached by the bill. [t 
is not mentioned or alluded to. An executor or administrator 
is the only representative of the deceased, that the law will re- 
gard in respect of his personalties. His rights in regard to them 
are exclusive.—1 Williams on Ex’rs, 508-9. It is true that 
there are instances in which his acts may be questioned, more 
especially in equity, by a legatee, distributee, or other person 
having an interest, but this must be done upon appropriate al- 
legations in the pleadings. A plaintiff in equity, knowing that 
a particular matter will be set up as a bar to the relief prayed, 
may state it in bis bill and then charge such facts as will avoid 
the bar. But if a bar be set up in defence, of which he was 
not aware, he can amend his bill so as to allege any matters in 
avoidance. For if a good bar prima facte be set up by the de- 
fendant and proved, it cannot be impeached by proof, however 
strong, that it was obtained by fraud, unless there be appropri- 
ate allegations in the bill—Weed v. Small & Miles, 7 Paige’s 
Rt.573. In James v. McKernon, 6 Johns. R.543, Chancellor 
Kent states what is now the general practice in chancery: ‘If 
a defendant by his plea or answer offered new matter, the com- 
piainant formerly used to reply specially, and the pleadings 
night go on, as at law, to a rebutter; but special replications are 
now out of use, and the plaintiff is to be relieved according to 
the form of the bill. But if the complainant conceives from 
any matter offered by the plea or answer, that his bill is not 
properly adapted to his case, he may obtain leave to amend his 
bill and suit it to the defence, or he may file a supplemental 
bill.” ‘The case from which this extract is made is a good 
deal like the present. A bill was filed for an account, and the 
defendant in his answer set up an agreement under seal be- 
tween the parties, asa defence. It was held that the complain- 
ant could not prove the agreement to be fraudulent, because 
there was no allegation of fraud in the bill. And though there 
was proof of the fraud, which was read in the court below with- 
out objection, the decree which was rendered thereon was re- 
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versed for the want of allegations in the bill to suit the evidence. 
And Maury’s Adm’r v. Mason’s Adm’r, decided by this court, 
S Porter’s R. 211, is to the same effect. 

The counsel of the defendants contend that the bill is insuf- 
ficient to impeach the release of the intestate’s distributees; that 
it is not competent for an administrator, as such, to impeach the 
transactions settled by the distributees, more especially by a 
suit to which they are no parties, (and most of them are not 
parties to this suit-—none as distributees.) But that question 
need not be touched in this case; because Holt’s release, which 
is not impeached by the bill, is a sufficient bar. The counsel 
for the defendants also contend that the complainant, as the in- 
testate’s administrator in Alabama, cannot impeach the acts of 
Mr. Holt as the intestate’s administrator in Georgia—that this 
can be done only by the distributees; that between such admin- 
istrators there is no privity, their relation not being changed by 
our statutes, or the decisions thereon relative to administrators 
and administrators de bonis non appointed here. But even if 
we could decide that the whole of this argument is wrong, the 
complainant would not be aided ; because if he can, as the ad- 
ministrator in Alabama, impeach the acts of the administrator in 
Georgia, the answer is that he has not done so. 

We have only to notice one other question—the question 
whether Mr. Holt, on the 25th Dec. 1838, had authority to make 
settlement of the claims in favor of his intestate against the sur- 
viving members of the company, and to assign and release them, 
as he did by his deed of that date. If he had such authority 
his deed is a good bar, it not being properly impeached in this 
suit. Mr. Holt was the only administrator of the intestate at 
that time. The complainant was not appointed in Alabama 
uutil some time afterwards. Before he was appointed the 
claims upon which his suit is founded were fairly settled and 
released by his intestate’s administrator in Georgia, for the set- 
tlement and release not being effectually impeached in this suit, 
we must regard them as having been made in good faith. Does 
the complainant suppose that he alone, as the administrator in 
Alabama, had authority to release these demands? Or does 
he suppose that he has the exclusive right to release some of 
the defendants, conceding to the administrator in Georgia the 
right to release others? lt appears by the case that some mem- 
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bers of the company reside in Alabama and others in Georgia. 
The intestate’s demands were not against some of the defend- 
ants, but against all. The intestate in his life-time could not 
have closed this business with the other members of his com- 
pany finally and effectually, but by a settlement with or a suit 
against all. It appears by the evidence that Watson & Iverson, 
two of the members of the company, in taking Mr. Holt’s as- 
signment and release of the 25th day of December 1838, acted 
in fact as a committee of the company, and it is the same as if 
it had been a release directly to all the surviving members of 
the company. As the demands of the intestate were joint 
against all the members of the company, some of whom were 
domiciled in Georgia, and as Mr. Holt could not effectually 
close the transactions without the concurrence of all, we cannot 
doubt but that he had full authority under his administration in 
Georgia to settle with and discharge all the parties. It appears 
by the evidence that the settlement was in Georgia—and fur- 
ther, that the company held its meetings for business purpo- 
ses in that State, and that its books and papers were there, 
and we may presume that its funds were there. But it does 
not necessarily follow that the authority of Mr. Holt was exclu- 
sive. If there had been then an administrator in Alabama and 
he had closed the transactions and released the demands, that 
might have barred Mr. Holt. We think there may be cases, 
and that the present is one of them, in which the authority of an 
administrator in one State and an administrator in another, of 
the same intestate, is concurrent; as if the intestate held a pro- 
missory note made by A. of the one, and by B. of the other of 
those States—oune of these administrators has as much right to 
receive the money owing by this note as the other; and further, 
either of the makers of the note may pay the whole sum to the 
administrator of the State within which that maker lives, and 
this will discharge the whole debt. These demands of the in- 
testate against the surviving members of his company cannot be 
said to have had a positive and individual locality. As debts 
owing to the intestate, they were owing by persons domiciled 
in Georgia, as well as by persons domiciled in Alabama; they 
were joint and practically inseparable; all the debtors were as 
one, for the concurrence of all was necessary, in any suit or set- 
tlement which could be final or effectual as to all. ‘There is a 
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case stated by Judge Story, which is not of the nature of the 
question we are considering, yet it suggests reasoning, we think, 
which tends to our conclusion.—-Story’s Confl. of Laws, § 521; 
Orcutt v. Orms, 3 Paige’s R. 459: And see Whyte, Adm’r, 
v. Rose, 3 Adolp. & Ellis, N. 3. 493. We can see no error 
in the decree dismissing the bill. Let it be affirmed. 


Darean, C. J. not sitting, on account of relationship to 
one of the parties. : 


I ee 


PRICE ev ats. vs. TALLEY’S ADM’RS. 


1. To maintain the action of detinue the plaintiff must show that he is 
entitled to the entire property, either general or special, in the thing 
sued for. If others, not joined, are interested with him, he cannot 
recover. 

. A sale by the tenant for life of the absolute property in a chattel 
converts the interest of the remainder-man into a chose in action,-—the 
transfer of which, with a knowledge of the fact that the chattel is in 
the adverse possession of the purchaser, under a bona fide claim ot 
the entire title, is void, and passes nothing to him to whom such 
transfer is made. 


— 


Error to the Circuit Court of Jackson. Tried before the 
Hon. Geo. Goldthwaite. 


Tats was an action of detinue to recover a slave named 
William, and was instituted by William J. Price, Elisha Price, 
Oliver Hughes, John B. Hughes, William J. Hughes and 
John E. Hughes, heirs at law of Polly Woods, deceased, against 
Jacob Talley. ‘The defendant having died, pending the suit, it 
was revived agaiust his administrators. On the trial, as appears 
by the bill of exceptions, the plaintiffs read in evidence a deed 
in the following words: ‘ Know all men by these presents, that 
I, Richard Price, of Warren county, and State of Tennessee, 
for and in consideration of the natural love and affection I have 
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for my daughter, Polly Woods, I have bargained, sold and de- 
livered to her a negro girl named Mary and her child named 
Patty, with their increase; to have and to hold the said negro 
slaves during the natural life of my said daughter and her pre- 
sent husband, Drury Woods, or the survivor of them; and at 
the death of the said Polly and Drury Woods, the said negro 
slaves, with their increase, are to be returned and delivered to 
the right and legal heirs of said Polly Woods; it being the in- 
teution of this instrument to convey a life estate in said slaves 
to my said daughter and son-in-law. And I do hereby warrant 
and defend said negro slaves to the said Polly and Drury 
Woods, from the claims of all persons whatsoever. In witness 
whereof, I have hereunto set my hand and seal, this 4th day of 
April 1810.—Ricu’p Price, [seau.””] They then proved 
the death of Polly and Drury Woods, that they were the heirs 
at law of said Polly, and that the slave sued for is the son of 
the woman Mary named in the deed. The defendants proved 
that their intestate recovered a judgment against the said Drury 
Woods in his life-time in a justice’s court, and that the slave 
‘sued for, then five or six years of age, was sold by a constable 
under an execution issued on said judgment and purchased by 
the said intestate, who up to his death always claimed him as 
his property. They further proved that two of the plaintiffs 
had died since the institution of the suit, and as to them that it 
had not been revived, and that Emory W. Hughes, Richard P. 
Hughes, James N. Hughes and Elisha T. Hughes, children of 
Christiana Hughes, deceased, were also heirs at law of Polly 
Woods, and were in life. To rebut this, the plaintiffs intro- 
duced a deed executed by the said Emory W., Richard P., 
James N., and Elisha T. Hughes, after the purchase by the de- 
fendants’ intestate, and whilst he had possession of and claimed 
the slave as his own property, by which they conveyed to Wil- 
liam J. Hughes all their right and title to said slave. ‘There 
was evidence in the case from which the jury might infer that the 
plaintiffs and the grantors in the last named deed knew, at 
tie time of its execution, that the intestate of the defendants had 
the possession of the slave, and claimed him as his own pro- 
perty. There was much other testimony introduced on the 
trial, none of which, however, is material to the questions de- 
cided by this court. The charge of the Circuit Court upoa 
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the above evidence, which was excepted to by the plaintiffs, and 
is now assigned as error, will be found in the opinion. 


Rosrnson, for the plaintiffs in error: 

1. No sale or other disposition made by the tenant for life 
can defeat the remainder.—Fearne on Remainders, 415, (marg-) 
Lyde et als. v. Taylor et als. 17 Ala.270. On many deeds similar 
to this our own court has put a eonstruction, which shows that 
this remainder to the heirs of Polly Woods is good, and not 
contingent.—Catterlin v. Hardy, 10 Ala. 514; Inge v. Mar- 
phy, 10 ib. 885; Adams v. Broughton, 13 ib.731; Price et al. v. 
Talley’s Adm’r, 10 ib. 946 —see also, Bank’s Adm’r v. Mars- 
berry, 3 Littell, 279. Defendant proved that certain persons 
by the name of Hughes were heirs of Polly Woods: That 
these persons, in Oct. 1535, sold their interest in the property 
sued for to one of the plaintiffs, and that this sale took place 
before the death of Drury Woods; and at the time of this sale 
Talley was in possession under an alleged purchase and claimed 
tile in himself. Upon this proof the court charged that the 
possession of ‘Talley was adverse, and being adverse, that the 
plaintiff acquired no right under said sale, and that the plaintifis 
could not recover. ‘This charge was clearly erroneous: For, 
if it be true that Woods held but a life estate, and that the re- 
mainder to the plaintiffs could not be destroyed by any act of 
the tenant for life, it thence follows that Talley bought Woods’ 
life estate, and no greater interest, and that he held that interest 
in precisely the same character that Woods held it. By his 
purchase from Woods he sustained the same relation to those 
in remainder that Woods did. Woods being tenant for life, 
was a trustee for those in remainder: And being trustee, his 
purchaser could acquire no greater powers than he had.—F earne 
on Remainders, 414; Lyde et als. v. Taylor et als. 17 Ala. 270. 
No adverse possession could commence in any one till after the 
death of Woods and wife, because the possession of Woods 
was in perfect harmony with the rights of the remainder-men. 
King v. Mims, 7 Dana, 267. 

2. Again, the charge is erroneous in this—it aSsumes that be- 
cause ‘l'alley’s possession was adverse at the time of this pur- 
chase, that none of the plaintifis could recover. If this conclu- 
sion be true, then property never could be recovered against an 
adverse possession, no matter how perfect the right to it. 
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3. But again, if it be assumed that Hughes, the plaintiff, ac- 
quired no right to this property by his purchase, because Tal- 
ley’s possession was adverse, and as the legal title was still in 
his vendors, that they should have been made parties, still the 
charge is equally erroneous. This is an action of detinue, and 
therefore in form ez delicto.—1 Chitty’s Plead. 121-2-3, and 
citations. In all actions ex delicto, where there is a non- 
joinder of parties plaintiffs, the defendant cannot take ad- 
vantage of this non-joinder so as to defeat the action under the 
general issue, but must do it by plea in abatement.—1 Chitty’s 
Plead. 64-66, and the cases cited by him.—James v. Stewart & 
Rainey, 9 Ala.855. In this last case, which was an action ez 
delicto, this court affirm the doctrine, that if the party suing have 
the legal right of action, the non-joinder of others who also 
have legal rights of action can only be taken advantage of by 
plea in abatement. The following cases hold that when one 
joint-owner sues alone, the non-joinder of others who have aa 
equal right in the property cannot be taken advantage of under 
the general issue, but it must be by plea in abatement, or by mo- 
tion to apportion the recovery.—Hart v. Fitzgerald, 2 Mass. R. 
519; Thompson v. Hoskins, 11 Mass. 419, and cases cited by 
the court; Wheelright v. Depeyster, 1 Johns. R. 471; Broth- 
erton v. Hodges, 6 Johns. R. 108; Bradish v. Schenck, 8 Johns. 
R. 117; Hall v. Adams, 1 Aikin, 166; Bell v. Lyman, 1 Mon- 
roe, 40; Rich v. Pemissield, 1 Wend. 380; Clancy v. Dickey, 
2 Hawks’s R. 497; White v. Webb, 15 Conn. 302; Wilson v. 
Gamble, 9 N. Hamp. 74; Gilbert vy. Dickinson, 7 Wend. 449; 
Low v. Mumford, 14 Johns. R. 426. All which show, even 
admitting that Talley’s possession was adverse, and the sale to 
‘Hughes therefore void, that he and the other plaintiffs were 
still entitled to recover; and defendants having failed to plead 
in abatement, these facts could not be made available to them 
under the general issue, and the same rule will hold in regard to 
the other alleged parties in interest, not made parties to the suit. 
As tothe deaths of the plaintiffs after suit, the plea in abate- 
ment was proper.—1 Chitty’s Plead. 447. 


BrIcKELL, for the defendants: 
1. It has been decided by this court, that if a remainder is 
created in a slave, and the tenant for life sells to a stranger, it is 
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a discontinuance of the estate in remainder, and turns it into a 
chose in action.—Broome v. King, 10 Ala. 819. 

2. A chose in action cannot be assigned so as to vest in the 
assignee a right to sue in his own name at !aw.—Goodwyn v. 
Loyd, & Port. 237. 

3. The charge of the court is in substance this, that if Tal- 
ley had possession of the slave sued for, claiming him abso- 
lutely under color of title, and the transferors knew this at the 
time of the transfer to William J. Hughes, then the defendants 
must recover. This court has decided, that to constitute an 
adverse possession which will avoid a sale, the following facts 
must concur: an actual possession; that possession connected 
with a bona fide claim of title; title asserted as hostile or ad- 
verse to the title of the true owner.—Nelms v. Hinton, 13 
Ala, 222. The charge of the court requires the jury to deter- 
mine whether these facts exist. 

4. Admitting that Talley’s tithe was subordinate to that of 
the plaintiffs’, when acquired, his possession would become 
adverse, if he disclaimed holding subject to the plaintiffs’ title, 
and retained possession, asserting title in himself, and the plain- 
tiffs had notice thereof, or it was so notorious as to afford rea- 
sonable presumption of notice.—Harrison v. Pool, 16 Ala. 167. 

5. But if the court below erred in its charge, this court will 
not reverse, as the record shows the plaintiffs are not entitled to 
recover. ‘The plaintiffs have not the entire interest in the slave 
sued for, and this is a fatal objection.—Bell v. Hogan, 1 Stew. 
536; Miller v. Eastman, 11 Ala. 609; Broome v. King, 10ib.819. 


CHILTON, J.—It is well settled in this State, that to en- 
title the plaintiffs to recover in the action of detinue, they must 
have the entire interest in the thing sued for; ‘they must have 
the absolute property with the right to the immediate posses- 
sion, or a special property, as in the case of a bailee.”—Miller 
v. Eastman, 11 Ala. 609-614; Hogan v. Bell, 1 Stew. 536. 
To say nothing as to the failure of the plaintiffs to revive the 
suit in the Circuit Court in the names of the personal represen- 
tatives of such of the plaintiffs as had died since it was com- 
menced, it appears that Emory W., Richard P., James M. and 
Elisha T. Hughes, children of Christiana Hughes and heirs of 
Polly Woods, and who were such when the suit was ¢om- 
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menced, were not made parties thereto. This fact, which is 
shown by the record, defeats the plaintiffs’ right to recover, 
under the decisions above refered to, unless the conveyance by 
the said children of Christiana to William J. Hughes, one of 
the plaintiffs, dated Oct. 4, 1838, passed their interest to him. 
The proof shows that at the time this sale was made Jacob 
Talley, the defendants’ intestate, was in the actual possession of 
the slave, claiming the same as his own, having purchased at 
constable’s sale on the 4th March 1828, under the belief that 
the person selling the slave to him had a good right to sell and 
dispose of him. ‘The court charged the jury that if they be- 
lieved that the said Jacob Talley had purchased the slave sued 
for, believing that the person selling had a good right to sell, and 
that he held the said slave under said purchase as his own pro- 
perty, against the claim of all persons, and that this was known to 
said persons, (the Hughes,) at the time they executed the said 
conveyance or transfer to W. J. Hughes, that then the plaintiffs 
were not entitled to recover. ‘The effect of the charge is, that 
if Jacob Talley purchased in good faith and held the slave, and 
claimed title to him adverse to every one else, and this was 
known to the persons transfering to W. J. Hughes at the time 
of their transfer, it amounts to a sale of a chose in action, and 
that such transfer does not vest any title which will support this 
action. Irrespective of the question so ably argued by the 
counsel for the plaintiffs in error, that the deed to Polly and 
Drury Woods conveys such an interest to the remainder-men 
as cannot be defeated by the sale made of the slave as the pro- 
perty of Drury Woods, we think the charge is strictly in ac- 
cordance with the law; for if we concede the position contended 
for, that the remainder-men could sue and recover from the 
purchaser, it does not follow that they can transfer this right of 
action to another, so as to enable him to maintain the suit in his 
own fame. Granting, for the sake of the argument, what the 
counsel for the plaintiffs contends for, that this is not a contingent 
remainder, but that it is such an interest as is not subject to be 
defeated by any disposition of the party entitled for life, even 
then it must be held subject to be turned into a chose in action. 
The case of Broome et al. v. King, adm’r, 10 Ala. 819-823, is 
an authority directly in point. In that case, it was held that a 
sale made by the husband of the tenant for life, and before the 
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termination of the life estate, changed the remainder, which was 
vested, into a chose in action, disabling the husband of one of 
the parties entitled in remainder, and who united with him all 
the parties except his unfe, from recovering against the alienee 
of the tenant for life. ‘That such adverse possession will avoid 
the sale made to Wm. J. Hughes and thereby render the pre- 
sent plaintiffs incapable of recovering—see Goodwyn v. Lloyd, 
8 Port. 237; Brown v. Lipscomb, 9 ib. 472; Nelms v. Hinton, 
13 Ala. 222; Harrison v. Pool, 16 ib. 167; Herbert v. Hanrick, 
16 ib. 581. The question is not whether Talley took a good 
title to the property by his purchase under the constable’s sale ; 
but did he, at the time of the transfer to Wm. J. Hughes, hold 
the property as his own under a bona fide claim of title, and had 
the persons making the transfer knowledge of this fact at the 
time of such transfer? These inquiries were fairly and pro- 
perly presented by the charge of the court to the jury; and being 
the only matters assigned as error upon the record, we do not 
deem it necessary to go beyond them, to decide upon the char- 
acter of the title conveyed by the deed of Price to his daughter 
and son-in-law, Polly and Drury Woods. 
Judgment affirmed. 


Parsons, J., not sitting. 


eee een 


GAUNT & WIFE vs. TUCKER’S EXECUTORS. 


1. Where property is bequeathed to one in trust for others, the trustee is 
regarded at law as the legatee, and his cestuis que trust are not neces- 
sary parties to a settlement of the administration. 

2. Where the executor or administrator on final settlement claims credit 
for the payment by him of an account against his decedent, the mere 
production of a receipt, purporting to be signed by the creditor, with- 
out proof of the signature or the validity of the debt, is insufficient 
to authorise the allowance of the credit. 

3. Proof that would be sufficient to charge the executor or administra- 
tor in a suit against him, with the payment of a demand against his 
decedent, is sufficient to support his claim to such paymentas a credit 
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4. Where an executor or administrator receives depreciated currency 
in payment for property of the estate sold by him, and passes it off 
at par in discharge of its debts, he will not be chargeable with the 
difference in value of specie and the currency so received. 

5. A gift by deed of a slave, on the condition that the donee shall 
emancipate him, vests the title absolutely in the donee. and the do- 
nor can no more revoke it, than he could a gift, to which no condi- 
tion was attached. 

6. The donee of a gift mortis causa claims directly from the donor in his 
life-time, and, although the subject of the gift may be liable, after the 
death of the donor, to the payment of his debts, it is not liable to the 
claims of his distributees. 

7. A deed of gift, although it has not been recorded, passes the title to 
the donee, as against the donor and his representatives. 

8. The dissent of the widow from the will of her deceased husband 
does not affect a power of sale given by it to the executors, for the 
purpose of paying the debts of the estate. . 


Error to the Orphans’ Court of Limestone. 


Wms. H. Wa xxer, for the plaintiffs in error. 
BricxEtt, for the defendants. 


DARGAN, C. J.—Hartwell Tucker duly executed his. last 
will, by which he bequeathed, after the payment of his debts, 
one-third of all his estate to his wife, one-third to James Tucker, 
his brother, in trust for bis, James Tucker’s, children, and one- 
third to James Tucker, in trust for the children of Burwell 
Tucker. The testator had no children of his own. After his 
death, the executors, James Tucker and Peter F. Gaunt, pro- 
pounded the will for probate, which was duly proved and re- 
corded, and letters testamentary issued to them in the usual 
form. ‘The widow of the deceased afterwards dissented from 
the will and claimed her distributive share under the statute, 
and these proceedings were instituted in the Orphans’.Court for 
the final settlement of the estate. It appeared that one of the 
children of Burwell Tucker, who was entitled to participate in 
the share given to James Tucker in trust for the children of 
Burwell, had died and no administration had been taken out on 
his estate. On this account, Gaunt, who had intermarried with 
the widow of the testator, objected to proceeding with the set- 
tlement, but the objection was overruled. 
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The general rule, it is true, is that on the final settlement of 
an estate all the distributees should be before the court, and if 
one be dead, then his representative should be a party; but in 
the case before us the will gives to James Tucker, one of the 
executors, one-third part of the estate, in trust for the children 
of Burwell. James Tucker is therefore the legatee at law and 
entitled to receive the legacy. He only need be a party on the 
final settlement. The Orphans’ Court has no jurisdiction to 
compel him as trustee to distribute the share, to which the chil- 
dren of Burwell are entitled under the will. Itcan only award 
to him their portion, which he takes as trustee for their benefit. 
This objection, therefore, was properly overruled. 

The executors claimed as a credit the sum of one hundred 
and twénty-six dollars and sixty-five cents, which they insisted 
they had paid to Isham Nance. The evidence of this payment 
consisted of an account made out against the deceased, which 
was sworn to by William C. Scott before a justice df the peace. 
They also introduced an instrument, purporting to be a receipt 
to theni from Nance, for the payment of the money. This was 
all the proof in reference to the payment of this item. Gaunt 
and wife objected to the allowance of this sum as a credit in 
favor of the executors, but their objection was overruled.— 
When an executor or administrator renders an account for final 
settlement, all payments and disbursements claimed to have 
been made, if disputed, must be proved.—2 Lomax on Ex. 
308; 2 Williams on Ex. 1266; Kellett v. Itathbun, 4 Paige, 
102. It is, therefore, necessary to prove the debt, if this is dis- 
puted, and also its payment. But the mere production of an 
instrument purporting to be a receipt, without proof of the sig- 
nature of the party signing it, is neither proof of the payment, 
nor of the validity of the debt against the estate. The execu- 
tors should have proved the debt to be due from the deceased, 
atid then the signature of Nance to the receipt, to have entitled 
themselves to a credit for this item. 

The executors also claimed as a credit a sum that they had 
paid Dr. Adams for medical attendance during the years of 
1540 and 1841. The objection to the allowance of this item 
was that the items of the account were not produced, when it 
appeared that Dr. Adams, who is now dead, had an account on 
his books containing the charges and items of the account—but 
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the executors introducing proof of the rendition of the services 
by Dr. Adams, the objection was overruled. We can see no 
ground for this objection. Dr. Adams could have recovered 
of the executors upon proof of the rendition of the services, 
without regard to the items or charges made upon his books, 
and we think it very clear that proof, which would charge an 
executor with the payment of a debt to a creditor, must be suf- 
ficient evidence for him on a final settlement of the estate. 

It was also shown that the executors, for the purpose of paying 
debts, sold property to the amount of eight thousand eight hun- 
dred and eighty dollars, and received in part payment of this 
sum over five thousand dollars in the bills of the State Bank 
and its branches at par, and that at the time of receiving those 
bills, they were at one per cent. below par; but it was also 
showd that the executors paid them away at par. Gaunt and 
wife asked that the executors be charged with this one per cent., 
as they received: 7m payment of property sold by them money 
which was one per cent. below par. This the court refused. 
We do not think it necessary to examine when or under what 
circumstances executors or administrators should be charged 
with the difference between specie and depreciated currency 
which they may have received in payment of debts due them in 
their representative character; for in the case before us they 
both received and paid out the Alabama bank bills at par, and 
which were depreciated only one per cent. ‘The result to the 
estate would have been the same had they received in specie 
and paid in specie. ‘The parties have suffered no injury from 
this act of the executors, nor did the executors make any profit 
thereby to themselves. The court correctly refused to charge 
them with this one per cent. 

Gaunt and wife also moved the court to charge the executors 
with the value of a slave named Frederick, which belonged 
to the testator and remained in his possession, until a short time 
before his death. James Tucker, one of the executors, claimed 
this slave in his own right and showed that he had him in pos- 
session at the time of the testator’s death. He also introduced 
as evidence a deed of gift, by which the testator conveyed said 
slave to him about a month before his death. It was, however, 
contended that this deed was upon a secret trust that James 
Tucker, the donee, should emancipate the slave, and further 
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that it was executed upon the understanding that if the testator 
recovered of the disease, which threatened his life at the time 
of the execution of the deed, the slave was to continue the pro- 
perty of the testator. ‘T'o prove that these were the conditions 
upon which the deed was executed, the contestants offered to 
file interrogatories to James Tucker, the donee, and moved the 
court for an order requiring him to answer them. The court 
refused to allow the interrogatories and to compel James Tucker 
to answer them, and also refused to charge the executors with 
the value of this slave as a portion of the estate. If it had 
been fully proved that the deed was executed, and the slave 
delivered to the donee, upon one or both of these conditions, 
still the court should not have charged the executors with the 
value of this slave, nor should they have been required to bring 
him into the distribution as a portion of the estate. It is true, 
we have frequently decided that a slave is incapable of receiving 
his freedom by way of a legacy, (Carroll & Wife v. Brumby, 
adm’r, 13 Ala. 102, and eases there cited,) but it is manifest that 
if the owner of a slave conveys him by deed to another upon 
the secret trust that the donee shall emancipate the slave, the 
title will vest absolutely in the donee, and the donor can no 
more revoke such a gift than he could one to which no condi- 
tion was attached. ‘The deed executed by the testator was 
binding on him, although he may have intended that the donee 
should emancipate the slave, and being binding on him, it is 
equally so as against his distributees or legatees. 

If it had been shown that the deed was executed upon the 
condition, that if the testator recovered, the slave should be re- 
turned to him as his property, still the executors could not have 
been charged with his value on the final settlement; for if we 
could consider the gift of this slave by deed asa gift mortis 
causa, still it is perfectly clear that the executors could not be 
compelled to account for his value to the distributees or the 
legatees of the testator. A donee of such a gift claims directly 
from the donor in his Jife-time, and although the subject of the 
gift may be liable to the payment of the debts of the donor after 
his death, it is entirely clear that it is not subject to the claims 
of distributees or legatees under the will of the testator.—1 Wil- 
liams on Ex’rs, 505; Lomax on Ex’rs, vol. 1, 278. 

But it is urged that as the deed has not been recorded, it is 
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void. As between the donor and donee and their representa- 
tives, there is no necessity for the registration of the deed.— 
McRae v. Pegues, 4 Ala. 158. 

Jn regard to the sale of those slaves, which were sold for the 
purpose of paying the debts, we need only say that the will ex- 
pressly authorised the executors to sell and pointed out the 
mode in which the sales should be made. The dissent of the 
widow from the will could not affect the powers given to the 
executors, authorising them to sell for the purpose of paying 
the debts of the testator. 

We must reverse the decree for the error we have pointed 
out, in allowing the executors a credit of $126 ,°3,, which they 
alleged that they had paid to Isham Nance upon a debt due to 
him from the testator, and the cause must be remanded. Upon 
another trial the parties will have a full opportunity to examine 
the question, whether the executors are chargeable with the 
debt of one hundred and ten dollars alleged to be due to the 
testator from Isham Nance, and therefore we have thought it 
unnecessary to examine that question. Let the decree be re- 
versed and the cause remanded. 


eee eee 


FHOMPSON vs. GATES. 


1. The sureties in an attachment bond are not liable for the costs ae- 
cruing on a trial of the right of property between the plaintiff and a 
third person who interposes a claim to the property levied on under 
the attachment. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Briocker, for the plaintiff: The ruling of the Circuit Court, 
in vacating the judgment against G. B. Gates for costs, was 
erroneous. By becoming security for the plaintiff in the at- 
tachment, he stipulates to carry on the suit to effect, and the 
law provides, his liability shall be the same as that of his prin- 
cipal.—Clay’s Dig. 60, § 27. 











JUNE TERM, 1850. 33 


Thompson v. Gates. 








Locxwoop, for the defendant: 

The attachment bond was made to Gurley only, and to him 
alone is the security to the bond liable. ‘Thompson is no party 
to the bond, and can have no claim whatever on the security. 
The common law fixes no liability outside the bond, and I have 
not been able to find any statute creating such liability on the 
security. 

It is possible Thompson may have a claim against the plain- 
tiff in the attachment for a trespass. G. B. Gates, the security, 
was not privy to the trespass—he did not procure the attach- 
ment to be levied on the goods of Thompson, who is no party 
to the bond, or original proceedings in the attachment. Thomp- 
son, therefore, has no claim on the security, either for costs or 
damages in this case. 

The last clause of the 27th section, p. 60, Clay’s Digest, 
states that the ‘‘security shall be subject to all the liabilities of 
the principal in the bond.” That clearly has reference to the 
bond, and is confined tothe bond. It cannot mean that the se- 
curity to the bond shall be subject to all the liabilities of the 
plaintiff in the attachment, arising in any manner from the at- 
tachment. Such has not been the construction, or the decis- 
ions of this court on that subject. The security to the bond 
given by the claimant to try the right of property levied on, is 
not liable for costs—-Hooper v. Pair, 3 Port. 405. 


PARSONS, J.—An original attachment was sued out in 
favor of Hezekiah Gates against the estate of one Gurley, 
returnable to the Circuit Court of Mobile. George B. Gates 
was the plaintiff’s surety in the bond required by the statute to 
obtain the attachment. ‘Fhe attachment was levied on certain 
personal property as the property of the defendant in the at- 
tachment. ‘This was claimed by Thompson, the plaintiff in 
error; an issue was made for the trial of the right of this pro- 
perty between the plaintiff in attachment and Thompson, and 
the verdict was in ‘Thompson’s favor. The court below de- 
cided that there could be no judgment against George LB. Gates 
for the costs of this trial; and this is now assigned as error. The 
statute makes the surety in the attachment bond subject to all 
the liabilities of the principal in the bond.—Clay’s Dig. 60, 


§ 27. But the bond is required to be made payable to the 
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defendant in the attachment and is intended solely for his 
indemnity. ‘The condition of this bond concludes in the fol- 
lowing language: ‘ Now if the said Gates shall prosecute his 
attachment to effect, and pay to said Gurley all such dam- 
ages as he may sustain by the wrongful or vexatious suing 
out thereof, then the above obligation to be void; otherwise to 
remain in full force and effect.’? The section, therefore, 
which subjects the surety to all the liability of his principal, 
must be so construed as to extend only to the liability for 
which the bond was required. It is of no importance to the 
defendant in the attachment, whether Thompson ever gets 
his costs of the trial of the right of property. Let the judg- 
ment be affirmed. 


DUPREE vs. PERRY. 


1. A writ of error can only be sued out by one who is a party or privy 
to the record, and who has been injured by the judgment and will 
be benefitted by its reversal. 

. When an Orphans’ Court in this State, in the rightful exercise of its 
jurisdiction, has appointed a guardian for the person and estate of a 
minor, no one else can be recognized as the lawful guardian, whilst 
such appointment remains unrevoked. 

3. In such case, the removal of the guardian or ward to another State 
does not divest the jurisdiction, or confer authority upon its courts 
to appoint a guardian, who can supersede the guardian appointed 
here. 

4. In determining whether the guardianship of a minor shall be trans- 
fered from this to another State, the Orphans’ Court must necessarily 
exercise a sound discretion, and if the order is refused, the letters of 
guardianship, granted by the court of the State into which the trans- 
fer is proposed to be made, should be treated as a nullity, and as 
confering no right on the person to whom they have issued. 

5. The design of the settlement, which the statute requires to be made 
before an order can be granted for the transfer of a guardianship 
from this to another State, is to furnish the court, into which it is 
proposed to be removed, with record evidence of the condition of 
the estate and of the property of the ward, so that such court may 
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be able to see by an inspection of the record with what the guardian 
appointed by it, is justly chargeable. A settlement that fails to show 
this is insufficient to authorise the transfer. 

6. To authorise the transfer of the guardianship of a minor, under the 
statute, from this State to another, both the guardian and ward must 
reside in the State to which it is proposed to remove it. 


Error to the Orphans’ Court of Pickens. 
R. H. Smiru, for the plaintiff. 


Ormonp, for the defendant. 


CHILTON, J.—The case made by the record is this: 
Joseph E. Dupree died in the county of Pickens, leaving a 
widow and three children; the widow afterwards married 
Perry, the defendant in error, who was thereupon appointed 
by the Orphans’ Court of Pickens the guardian of the per- 
sons and estates of two of the orphan children, to-wit, Ara- 
bella and Thomas J. Dupree, (the other child having died 
in its infancy)—and entered upon the duties of guardian as 
the statute requires; afterwards the widow died and the said 
guardian removed to the State of Texas, taking with bim 
Thomas, one of his wards, but leaving Arabella at her grand- 
mother’s, in Noxubee county, in the State of Mississippi; 
Perry, after his removal to Texas, took out letters of guardi- 
anship in that State upon the persons and property of his. two 
wards, and on the Sth of August 1849, having so obtained let- 
ters, moved the Orphans’ Court of Pickens county for an order, 
allowing him to remove the guardianship of said estate of Ara- 
bella and Thomas J. Dupree to Texas—which order was 
granted. It appears by the entry that one James Henry re- 
sisted this motion, but it is not shown by any of the proceed- 
ings how he came into the case. It further appears that on the 
Sth day of May 1849, Thomas D. Dupree, styled in the record 
“the guardian ad litem of Arabella, her next friend and uncle,” 
obtained letters of guardianship on her person and estate from 
the Probate Court of Noxubee county, Mississippi; and that on 
the 26th July 1849, Perry filed his account current and vouch- 
ers in the Orphans’ Court of Pickens for a final settlement of 
said guardianship, whereupon the judge appointed the second 
Monday in September then next for said final settlement, and 
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ordered publication to be made accordingly. Immediately fol- 
lowing this entry is one for the removal of the property of the 
ward to Texas, made the 8th August 1849, in vacation. ‘Then 
follows, without date, an entry, purporting to be a final settle- 
ment of the guardianship of Perry with both his wards, and the 
court determines that the said Perry as guardian has in his 
hands, belonging to his ward, Arabella, the sum of one thou- 
sand two hundred and ninety-five ,°,°5 dollars. The entry thea 
proceeds, “It is therefore ordered and decreed by the court, 
that Arabella Dupree, minor heir of Joseph E. Dupree, de- 
ceased, recover by her guardian ad litem, Thomas D. Dupree, 
of Jesse M. Perry, late guardian of said minor, the sum of 
$1295 ;°,°;."". It does not appear any where by the record that 
Perry has béen removed, or resigned his guardianship, but he 
still appears to be the guardian in Pickens county; for even 
conceding the order for the removal of the property to be valid, 
a portion of the estate, as is shown by the return of said guard- 
ian, consists of immovable estate, land, as to which the order is 
nugatory. On the 2ist Aug. 1849, Thomas D. Dupree, ‘as 
the next friend” of Arabella Dupree, exhibited his petition in 
the Orphans’ Court of Pickens, in which is set forth the severa! 
appointments to the guardianship, as above stated, praying that 
said Perry be required to make a final settlement of his guardi- 
anship; that the order made the 8th Aug. 1849, may he fe- 
voked; that he, Thomas D. Dupree, may, by virtue of his 
letters, remove the guardianship of said Arabella’s estate to 
Noxubee county, in the State of Mississippi; that he may be 
appointed guardian ad /item to the final settlement to be made ; 
and that an order may be passed (if necessary) to make him a 
party to the proceedings had on the Sth Aug. 1849, so as to 
sue out a writ of error against said proceedings, &c. This 
petition was demurred to by the counsel of Perry. Upon the 
hearing of the petition, as appears by an entry which bears no 
date, the court refused to reverse, re-examine or set aside the 
entry made the 8th August, or to revoke Perry’s letters of 
guardianship ; but allowed the petitioner to become guardian 
ad litem to the proceedings of final settlement, and also to be 
made a party, so as to sue out a writ of error upon the order 
made for the removal of the ward’s property to Texas. It ap- 
pears by the record, that Perry still remains the guardian of the 
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infant, Arabella, no order appearing for his removal. The writ 
of error proposes to bring up for our revision, not only the or- 
der of removal, but the final decree, and errors are likewise 
assigned upon the action of the court on the petition. 

These being the facts of the case, let us inquire what right 
Thomas D. Dupree has to contest the regularity of the pro- 
ceedings had in the Orphans’ Court; for if he be a mere stranger, 
he cannot maintain this writ of error. It is well settled that a 
writ of error can only be prosecuted by one who is a party or 
privy to the record, and who has been injured by the judg- 
ment and will be benefitted by its reversal.—Hill’s Heirs v. 
Hill’s Ex’rs, 6 Ala. 166, and cases cited. 

Thomas D. Dupree insisted in his petition that he was the 
cuardian of this infant, and therefore was entitled to contest; 
but this cannot be. The Orphans’ Court of Pickens had, at 
the time Perry was appointed, full jurisdiction, both as to the 
person and property of the ward, and having rightfully obtained 
jurisdiction and exercised it in the appointment of a guardian, 
until his letters were revoked, no one else could be regarded 
as the rightful guardian. The removal of the guardian to Texas, 
or of the ward to Mississippi, did not take away that jurisdic- 
tion and enable the courts of these States to appoint guardians, 
who could supersede the one appointed here. In Dorman v. 
Ogbourne, 16 Ala. 750, we had occasion to examine the ques- 
tion, how far the rights of a guardian properly appointed by an 
Orphans’ Court, having rightful jurisdiction in one county, is 
affected by the subsequent appointment in another county, the 
first appointment remaining unrevoked, and we then held, as 
the result of our legislation, ‘that if a particular Orphans’ Court, 
having jurisdiction of an orphan and of his estate, appoints a 
guardian of them both, that court has the exclusive jurisdiction 
afterwards, and there is no authority for another Orphans’ Court, 
either to remove such guardian, or to supersede him by a new 
appointment.’” Now it would seem to follow, that if the re- 
moval of the ward, or the transfer of his estate from one county 
to another in the State, did not confer upon the judge of the 
Orphans’ Court of the county in which both might be, the right 
to issue letters, &c., that, for greater reason, their removal out 
of the State would not do so. It is true the statute confers on 
the Orphans’ Courts, in certain cases, the power of ordering 
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the guardianship of orphans to be transfered from one county 
to another in the State, and from this State to another; but we 
apprehend that, as respects the transfer from this State to ano- 
ther, the Orphans’ Court must, under the statute, necessarily 
exercise a sound discretion, in determining whether it shall be 
done. The language of the act is, ‘And the court shall and 
may reject the application, and refuse such order, whenever it 
is satisfied it is not for the benefit of the heir &c., that such 
removal shall take place,’”’ and we are not prepared to say that 
the court did wrong in refusing the application of T. D. Du- 
pree to remove the property to Mississippi. What then is the 
effect of the appointment of Dupree as guardian by the Missis- 
sippi Court of Probate, since the judge of the Orphans’ Court 
of Pickens refuses to consider him as entitled to the property 
in virtue of it, under the statute, and to make an order of remo- 
val? It is certain there cannot be two guardians deriving their 
powers under distinct appointments, and operating upon the 
person and property of the ward, in the samme jurisdiction, at 
the same time. ‘This would be to deliver the estates of or- 
phans over to the greatest confusion, and to waste them by 
scrambles for the property by the conflicting interest of con- 
tending guardians. Our opinion is, so far as the action of the 
Orphans’ Court of Pickens is concerned, that afier refusing the 
order of removal of the property to Mississippi, the grant of let- 
ters of guardianship by the Probate Court of the county of 
Noxubee may be treated as null and void, and as confering no 
right on the plaintiff in error, Thomas D. Dupree. Perry is 
the guardian in that court, and until his authority as such is re- 
voked in some way known to the statute law of this State, the 
court is bound to respect his rights, and to permit him to retain 
the property so long as it devolves on him the fiduciary relation 
of guardian. As then Thomas D. Dupree occupies none other 
than the relation of a stranger to the record in this case, so far 
as any supposed right of his may have been violated, he has no 
right to intervene between the rightful guardian and the ward, 
and to say the latter has been injured. Suppose the order of 
removal of the property to Texas is irregular, (and we are in- 
clined to think it is wanting in several particulars to make it 
conform to the statute, if the record before us is all that is shown 
by the records of the Orphans’ Court concerning it,) what inte- 
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rest has T’. D. Dupree in litigating that matter? He had 
nothing whatever to do with it; is no party or privy to the pro- 
ceedings; and if he be not a guardian, whose authority over the 
estate can be looked to, he has no interest to propound, and 
the order of the court, allowing him to sue out a writ of error, 
is no more than if the court had given the permission to a 
stranger. So that we cannot look to this order as confering 
any right upon Dupree to become a party, so as to review the 
order of removal. 

But he was appointed the guardian ad litem of the infant 
ward to protect her rights upon the final settlement, and as such, 
it became his duty, if a decree had been pronounced prejudi- 
cial to her, to see to its correction. We think, under our 
statute, allowing amendments of writs of error, we may con- 
sider the decree of final settlement properly before us for re- 
vision. 

The act of 1837, under which this settlement was had, (Clay’s 
Dig. 270, § 17,) provides, ‘That letters of guardianship, that 
have heretofore, or may be hereafter granted by any court of this 
State, having jurisdiction of the person and estate, or of the es- 
tate only, of any infant under the age of twenty-one years, and the 
guardian, to whom letters of guardianship have or may be granted, 
shall desire to remove the personal property and estate of such in- 
fant to another State, it shall be lawful for him to do so, upon first 
making a full and final settlement of his guardianship with the 
proper court of this State, in the manner now prescribed by law.” 
The act then provides for the production and recording of the 
evidence of the appointment of such guardian in another State; 
the proof of the sufficiency of the security given, and also 
proof that the guardian, as well as the ward, are inhabitants of 
the State to which it is proposed to remove the property. The 
object of the statute in requiring a full settlement to be made, 
prior to the order of removal, was to furnish the ward with 
record evidence against his guardian of the amount of the es- 
tate which came to his hands, and for which he would be 
chargeable in the court to which the guardianship may, by the 
order, be moved, upon the production of the record of the Or- 
phans’ Court of this State. The record here should be such 
as to exhibit the true condition and situation of the estate, the 
property to which the ward is entitled, and the amount for which 
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the guardian is justly chargeable. ‘The court, to which the 
property is removed, should be enabled by the production of 
the record from this State to see, by inspecting it, what sum and 
for what property the guardian should be held accountable. 
Such is not the condition of this record. There appears to be 
no inventory, and although the account current speaks of cer- 
tain sums being for rent of land and hire of slaves, it is not 
shown what land or how many slaves belong to the ward, or 
whether either land or slaves were at the tine of the settlement 
in the possession of the guardian. ‘The estate of the ward, up- 
on a view of the whole case, is left in a very singular condition. 
Tn the first place, as we have said, there is still a subsisting 
guardianship in the county of Pickens—no order of revocation 
of the letters, or for displacing the guardian, appearing; the 
ward herself is in Mississippi, and the court there, having ju- 
risdiction of her person, has appointed a guardian; and the 
original guardian, both of her person and estate, has obtained 
letters in Texas, to which State he has removed. In the con- 
troversy between these two guardians, the court in Pickens has 
decreed that the property of the ward which is in the hands of 
Perry, the Texas guardian, may be removed by him to his 
place of residence in Texas, while the money due from him to 
his ward shall be recovered by her, by her guardian ad (item, 
who is also the guardian appointed by the Mississippi court. 
This is clearly wrong. The property should be kept together. 
If; in the opinion of the court, it would be for the benefit of the 
ward to have her estate removed to Mississippi, an order should 
be made discharging the present guardian, Perry, and, after 
ascertaining the amount of such estate, directing it to be deliv- 
ered over to the Mississippi guardian, on his complying with 
the requisites of the statute.—Clay’s Dig. 271, §§ 20,21. It 
is very clear that the appointment of Perry by the court of 
Texas, guardian of Arabella, that court having no jurisdiction 
over either her person or estate, is void, and ought not to be 
regarded by the Orphans’ Court of Pickens as confering any 
authority upon him, under the act of 1837, (Dig. 270, § 17,) 
to remove the property there. The guardian and the ward must 
both be inhabitants of Texas, to authorise the court here pro- 
perly to order the estate to be removed there. The order for 
removal has passed, but it has not been executed, and the set- 
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tlement remains to be perfected. The estate is still under the 
power of the Orphans’ Court of Pickens, and in the hands of a 
guardian amenable to that court. It is only after “a full and 
final settlement of his guardianship in this State with the proper 
court,” that the order of removal can be made, and as we have 
seen the attempted settlement is erroneous and must be reversed, 
the order of removal, based upon it, also fails. We say this 
much, that the Orphans’ Court of Pickens may not consider 
itself tied down by the previous order, so as to be powerless in 
the matter of husbanding this estate for the ward, and placing 
it in the hands of such guardian, as will best secure the faithful 
management of it for her benefit. There may be many cir- 
cumstances connected with this case, which the record does not 
disclese, but as we must look alone to what it does show, we 
would observe, that the removal of Perry, the guardian, out’ of 
the jurisdiction of the court, furnishes good grounds for dis- 
placing him—(8 Ala.‘781; 11 ib. 461)—that it should not be 
tolerated for a guardian to remove into a distant country, leav- 
ing his ward unprovided for, as the petition asserts, in this, and 
to take her property with him, thus separating her from it. 
The court should see to it, that her estate should be so situ- 
ated, as that the proceeds thereof may be made available for her 
support and education, and make such order concerning its 
management, as will best secure her interest. 

Let the decree of settlement, as to Arabella Dupree, be re- 
versed, and the cause remanded, that the guardian may show 
eause why his letters should not be revoked, and the guardian- 
ship either committed to other hands, or the estate ordered to 
be delivered over to the guardian appointed in the State of 
‘Mississippi, where the ward resides, upon his complying with 
the statute, if the Orphans’ Court of Pickens should think it 
most advantageous to the ward. 
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CONNER ert at. vs. BANKS. 


1. Where the vendor of real estate has executed his bond conditioned 
to make title on the payment of the purchase money, the contract is 
considered by a court of equity in the nature of a mortgage, with 
all its equitable rights and incidents. 

2. In such ease, the debt being regarded as the principal and the lien 
as an incident to secure its payment, the assignment of a note given 
for the purchase money, unless otherwise agreed upon, necessarily 
operates as a transfer of the lien. 

3. The lien thus acquired will not be lost by the assignee extending 
the day of payment, and taking a new note for the purchase money 
in his own name, but will continue to attend the debt, until it is paid, 
or extinguished, or the lien itself is destroyed by contract between 
the parties. 


Error to the Chancery Court of Barbour. Tried before 
the Hon. J. W. Lesesne. 


P. T. Sayre, for the plaintiffs : 

I. The lien cannot be enforced— 

1. Because the contract was not made with reference to the 
lien, new security having been taken.—7 Ala. 318. 

2. Because the security was destroyed and extinguished by 
the taking of a new note.—4 Kent, 193. 

3. The new note was not a renewal of the land note, because 
the contract was with different parties. It was a new contract, 
for a different note—the payee of which was different. 

II. Banks had a right to relinquish the lien by his own act, 
or it may be done by implication of law—he had a right also to 
transfer it. By taking a new note payable to himself, instead 
of Saunders, he did away with the debt due by Conner to Saun- 
ders for the land—for the latter pays the purchase money of the 
land. When the purchase money is paid, the lien upon the 
land is gone, for it exists only so long as the debt exists. The 
bill charges that the old note is extinguished. If the old note 
is extinguished, then all the incidents which attached to the old 
note are extinguished, and therefore the lien upon the land is 
gone. The contract between Saunders and Banks, by which 
the latter obtained the lien of the former, is ended. 
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Burorp, for the defendant: 

1. Vendor with bond has a lien, which possesses all the quali- 
ties of a mortgage lien.—5 Port. 452; 5 Ala. 399; 7 ib. 821. 

2. Vendor’s lien passes to his assignee by endorsement or 
delivery.—7 Ala. 321; 10 ib. 441. i 

3. When a bond only is given, taking additional security is 
no waiver of the lien—such is the case only when an absolute 
deed is made. Retaining the title is conclusive evidence that thé 
lien is not waived.—5 Ala. 402; 3 ib. 302; 3 Powell on Mort. 
1062. 

4. Renewal of note for the purchase money does not affect 
the lien—the lien follows the consideration, of which the note 
is mere evidence.—1 Freeman’s (Miss.) Ch. R. 79; 9 Mass. 232; 
16 Pick. 22; 8 ib. 522; 3 Conn. R. 146; 1 Pet. 448; 10 Ala. 326. 


DARGAN, C. J.—The bill and the amendments thereto 
show that Stephen B. Saunders, deceased, in his life-time, sold 
the land in controversy to Milton C. Conner, who gave his note 
for the purchase money, amounting to two thousand dollars, 
payable on the first of January 1841. No deed was then exe- 
cuted, but Saunders gave his bond to make titles. The note 
for the purchase money was transfered to the complainant, and 
its payment was guarantied by Saunders, the payee, and one 
Tripp. After the note fell due, the complainant extended the 
time of payment and took a new note from Conner, intluding 
interest, and gave up the note given by Conner to Saunders at 
the time of the purchase. Milton G. Conner then sold the land 
to John F. Conner and transfered to him the band for titles 
executed by Saunders. These facts are not denied by the an- 
swer of John F. Conner, who alone answered the bill; but he 
insists that by renewing the note and extending the time of pay- 
ing the purchase money, the lien is lost. He further alleges 
that since the death of Saunders, he had obtained a decree -in 
the Orphans’ Court against his executors, requiring them to 
execute to him a deed to the land, which they had done in ac- 
cordance with the decree, and that thereby he had obtained the 
legal title. The question growing out of the foregoing facts is, 
whether the land is chargeable with the payment of the note ex- 
ecuted by Milton C. Conner to the complainant, in lew of the 
note given for the purchase money, and which was in extension, 
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of the time of payment. It is a well settled rule, that the ven- 
dor of real estate, who has not executed a deed to the purchaser, 
holds the legal title as a security for the payment of the pur- 
chase money; and if he has executed a bond to make titles when 
the purchase money is paid, the contract in a court of equity 
will be considered in the nature of a conveyance to the purcha- 
ser and a re-conveyance back, by way of mortgage.—Haley et 
al. v. Bennett, 5 Port. 452; Chapman vy. Chunn, 5 Ala. 397; 
Roper v. McCook & Robertson, 7 ib. 318. In the case before 
us, the pleadings do not show the form of the bond, nor was it 
produced on the trial as evidence, so far as we can discover 
from the record. We cannot therefore infer that there are any 
peculiar provisions contained in the bond, by which the lien of 
the vendor was waived, or that would compel him to make title, 
notwithstanding the purchase money had not been paid; but we 
must consider the right of the vendor in the nature of a mort- 
gage to which is attached all the equitable rights and incidents 
of a mortgage intended to secure the payment of the pur- 
chase money. As it is clear that Saunders retained a lien on 
the land in the nature of a mortgage to secure the payment of 
the purchase money, the transfer of the note to the complainant 
carried with it the lien; for the note which was given for the 
purchase money must be considered as the principal and the 
lien as an incident thereto to secure tts payment, and the transfer 
of the note will necessarily operate as a transfer of the lien, 
unless by the contract it appears that the parties did not intend 
that the lien should pass. In the case of Roper v. McCook & 
Robertson, 7 Ala. 318, this court held that the equitable lien of 
a vendor would pass to his assignee of a note given for the pay- 
ment of the purchase money. So in the case of White v. Sto- 
rer et al., 10 Ala. 441, it is said that the lien of a vendor, who 
has conveyed the land to a purchaser and taken his notes for 
the purchase money, is not lost by transfering the notes to ano- 
ther without endorsement, but that the holder of the notes may 
enforce the lien against the land in the hands of the purchaser 
or his vendee with notice. Now I apprehend, if the equitable 
lien will pass with the note to the assignee of the vendor, when 
he has executed a deed for titles, it will not be denied that the 
lien will pass with thefnote, when the vendor retains the legal 
title to secure its payinent. 
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Nor was the lien lost by extending the day of payment and 
taking a new note from the purchaser. The consideration of 
this new note was the purchase money. The debt was there- 
fore the same, although the day of its payment was postponed. 
The lien is an incident to the debt and attends upon it until the 
debt is paid, or extinguished, or the lien itself by contract is 
destroyed. There is nothing growing out of the contract be- 
tween the complainant and Milton C. Conner, by which the 
payment of the purchase money was postponed, from which we 
could infer that it was the intention of the parties that the lien 
should be abandoned or released. We must therefore hold 
that it still continues as a security for the debt. 

It is mot necessary to notice the fact relied on. in the answer, 
that John F. Conner had procured the legal title, for that alle- 
gation is not proved, nor is it responsive to the bill ; but if it had 
been proved, it would be difficult to perceive how he could have 
insisted on the position of a bona fide purchaser without no- 
tice, for as he took from Milton C. Conner the bond of Saun- 
ders to make title, he should have ascertained whether the pur- 
chase money was paid or not. He probably would have been 
charged with notice of the complainant’s equity, even had he 
shown that he had acquired the legal title; but it is not neces- 
sary to decide this point, for as the case stands upon the record, 
he is the assignee of the bond merely, and his equitable title is 
subject to the lien of the complainant. 

In no aspect of the case can we perceive any error, and the 
- decree of the chancellor must be affirmed. 





HAIR vs. GRIGSBY. 


1. B., having sold a parcel of land to E. and executed a bond to make 
title on the payment of the purchase money, received from E. his 
two notes therefor, and transfered them to two different persons.— 
W. & R. K., into whose hands one of the notes came by delivery, 
having sued it in the name of B., for their use, to judgment, and a 
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return of no property, filed a bill against B. and E. to subject the land 
to its payment, and obtained a decree, under which the land was 
sold and purchased by H.—K., to whom the other note was en- 
dorsed by B., having sued it to judgment and a return of no property, 

- filed his bill against E. alone to subject the land to the satisfaction of 
his lien, aud obtained a decree, under which the land was sold and 
purchased by G. The bill of W. & R. K. was filed before that of 
K., and the decree and sale under which H. purchased was also 
prior to the decree and sale under which G. purchased. Held—That 
H. by his purchase acquired the legal title which was previously in 
B., and as G. by his purchase acquired at most but the equitable title 
that was in E., the title of H. must prevail over it in an action of 
ejectment. 


Error to the Circuit Court of Sumter. Tried before the 
Hon. Geo. Goldthwaite. 


Hair, for the plaintiff in error: 

Neither party had any lien upon the land, until created by 
the judgment of the court. ‘ Where A. sells land to B. and 
takes a security from B. for the purchase money, he thereby 
waives his legal lien upon the land.”—Foster v. The Trustees 
of the Atheneum, 3 Ala. 302. 

‘‘ Where A. sells land to B., retains the title in himself, and 
gives a bond to make title when the money is paid, it is to all 
intents and purposes in the nature of a mortgage, and all the 
equitable incidents of one must attach to the contract.—Hailey 
et al. v. Bennett, 5 Port. 452. 

‘‘ Where a debt is secured by mortgage, or a transfer of the 
debt, unless otherwise expressed or agreed, it is a transfer of the 
morgage also.””—Miller v. Jones, 2 Ala. 192. 

“‘A decree in chancery, authorising a sale of all the real es- 
tate of a party, is good as evidence against all the world, so far 
as the transfer of the right of such party to another, or to a 
purchaser under such a decree, is concerned.” —Ryder v. Ine- 
rarity, 4 Stew. & Port. 14. 

“The legal title must prevail.”—1 Wheat. Selw. 565, top 
page. 

It will be seen by examination of both of the bills, that the 
legal title to all of said lands was in Boling, the equitable title 
in Evans, and that the legal title is still in Boling, so far as the 
bill of Keeland & Grigsby is concerned, as he was not made a 
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party to their bill, neither is tide divested out of him by the 
decree of the chancellor. The question now is, what was sold 
by the register to Hair? I answer, all the right, title, interest, 
claim, or demand, that the said Evans or Bolivg had of, in, 
or to the said land, which was by the decree of the chancellor 
and sale of the master to Hair, divested out of them and vested 
in Hair, the purchaser. Then what title was left in Evans to 
be sold by the register at the second sale? I answer, none; 
and as Grigsby bought the title vested in Evans, he took noth- 
ing by his purchase, 


R. H. Smiru, for the defendant: 

Plaintiff derives title by purchase under a sale by decree in 
chancery, on a bill to subject the land, in which the debtor 
(Evans) had an equitable estate. ‘The bill shows that complain- 
ant in chancery held a note given for the land, for which the pur- 
chaser held a title bond, but that the note was transfered with- 
out recourse. The bill rests upon the ground, not of enforcing a 
lien, but on the ground that complainant is a creditor at large 
who has reduced his debt to judgment and failed to obtain 
payment at law, and therefore is entitled to have the equitable 
estate of Evans sold. 

Defendant derives title by subsequent decree, based upon a 
lien in the nature of a mortgage, which lien was created by con- 
tract, and which existed before complainant’s bill was filed. 
Neither complainant made the other a party to his bill, and con- 
sequently neither is concluded by the proceedings in the other 
ease. The question is, which is the better title? It is settled 
that the lien of a creditor filing his bill, (not to enforce a mort- 
gage,) but simply to subject the equitable effects or estate of a 
debtor, takes place at most only from the filing of the bill.— 
Dargan v. Waring et al., 11 Ala. 994-996. It is equally clear, 
that the bill does not assert a lien created by mortgage, but was 
exhibited only to reach equitable effects, while the bill of defend- 
ant was filed to enforce a remedy fora prior lies. Then Grigs- 
by’s lien must be best. Hair only purchased the debtor’s right, 
and that right was subject to, and qualified by Grigsby’s express 
lien. 

It will be unnecessary to consider whether complainant, from 
whom Hair claims, had any lien which he might have enforced, 








48 ALABAMA. 
Hair v. Grigsby. 








as he did not so frame his bilt; but, if we might consider the 
question, it has been held by this court that a transfer without 
recourse of a debt secured by lien does not carry the lien.— 
Hall’s Ex’rs v. Click, 5 Ala. 363. 


PARSONS, J.—This is an action of trespass to try titles, 
brought by Hair against Grigsby in the Cirevit Court of Sum- 
ter, to recover a tract of land. The material facts of the case 
may be stated thus: the tract of land was sold by Boling to 
Evans, in March 1837, Boling taking Evans’ several promis- 
sory notes with another person as surety for the payment of the 
purchase money, and executing his bond to Evans to make title 
after payment of the purchase money. Boling afterwards trans- 
fered one of these notes by delivery and without recourse to 
Earby, by whom it was transfered to W. & R. Kelly and sub- 
sequently a judgment was recovered thereon against Evans in 
the name of Boling, to the use of W. & R. Kelly, and an exe- 
cution from the judgment was returned no property found. W- 
& R. Kelly afterwards filed their bill, stating these facets, against 
Boling and Evans, the object of which was to cause the land to 
be sold in satisfaction of their debt. The land was accordingly 
sold and conveyed, pursuant to the decree of the chancellor, to 
Hair, as the best bidder and purchaser. 

Another of the notes was endorsed by Boling to Keeland 
and the latter recovered a judgment thereon against Evans, and 
an execution from this judgment was returned no property 
found, as to part of the amount. A bill was afterwards filed by 
said Keeland, the object of which was to cause the same tract 
of land to be sold to satisfy the last mentioned debt. This bill 
was filed against Evans alone, and there was a decree for the sale 
of the land, and it was sold accordingly and purchased by Grigs- 
by, the defendant. 

It appears, therefore, that each of the debts was owing for the 
purchase money—that Boling had not conveyed the legal title 
to Evans and was not bound to do so, until the purchase money 
should be paid. Hair claims as purchaser under a decree, 
which was prior to the decree under which Grigsby claims, and 
the suit, in which the decree under which Hair claims was ren- 
dered, was brought before the commencement of the suit in 
which the decree was rendered under which Grigsby claims, 
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and the sale to Hair was prior to the sale to Grigsby. W. & 
R. Kelly filed their bill against Boling and Evans, and it is clear 
from the record of that suit and from the deed to Hair, that all 
the right and title of Boling and Evans passed to Hair. Hence 
the legal title, which was held by Boling, and the equitable ti- 
tle, which was in Evans, are both vested in Hair, but, of course 
without prejudice to strangers tothe suit. The question then 
is, what title has Grigsby? It might be conceded that he has 
all the right and title which Evans had at the time of the decree, 
under which Grigsby claims, or at any time before. This con- 
cesion would only produce this result,—that the equitable title 
of Evans is now in Grigsby,—leaving the legal title, which was 
held by Boling, in Hair, under his purchase. Upon the legal 
title alone, Hair could recover the land at law. The charge of 
the Circuit Court upon this point was, therefore, erroneous, a8 
as we think. The legal title which was in Boling neither was 
nor could have been affected in any manner by the decree un- 
der which Grigsby claims, because Boling was not a party to 
that suit.— Doe ex dem. Duval’s Heirs v. McLoskey, 1 Ala.'708. 

It is contended by Grigsby’s counsel, that as the note upon 
which the bill of W. & R. Kelly was filed, was transfered with- 
out recourse by Boling, the lien upon the land for that part of 
the purchase money did not pass, and further that the bill of 
W. & R. Kelly was not adapted to the claim of such a lien, but 
that they went into chancery as creditors at large of Evans, to 
subject his equitable interests to the payment of their judgment, 
and that therefore their lien on the Jand could only date, at 
most, from the time of filing their bill, which was subsequent to 
the date of the lien, which was properly asserted by Keeland’s 
bill. 

Even if we could admit all these propositions, the ground 
upon which we have placed our opinion above is not answered. 
Hair holds the legal title and more—he holds such equitable 
title as Evans had at the time, when the suit in equity was com- 
menced under which Hair claims, at least. ‘This legal title 
must prevail at law, over the title of Grigsby. This is all that 
we decide. Let the judgment be reversed and the cause re- 
manded. 
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JOHNSON et ats. vs. TOULMIN et ats. 


1. The perception of the entire profits by one tenant in common is not 
of itself sufficient to divest the possession of his co-tenant, nor are 
acts of ownership by one tenant in common necessarily to be con- 
strued into acts of disseisin; but an undisturbed and peaceable oc- 
cupancy of the premises by one for near thirty years, under an ex- 
clusive and notorious claim of title, without any payment of rents 
and profits, or any acknowledgment of the right of the other, is suffi- 
cient to raise the presumption of an actual ouster. 

2. Although statutes of limitation do not apply to demands purely 
equitable, yet courts of equity, acting in accordance with legal anal- 
ogies, adopt these statutes in cases analogous to those in which they 
would apply at law. 

3. Where one tenant in common of an equitable title, after the aban- 

- donment of possession by both and their removal from the State, 
returned and made a new and distinct contract of purchase with the 
vendor, from whom he received a deed to himself individually, which 
he had duly recorded, the mere fact that he, about the same time, 
caused the original unexecuted contract, under which he and his 
co-tenant previously held, to be spread upon the record, is not suf- 
ficient to rebut the presumption of an adverse possession arising 
from a long continued, notorious, and peaceable occupancy under 
the new purchase. 

4. Where a defendant relies on the plea that he is a bona fide purchaser 
without notice, he must deny notice fully and positively, though it 
be not charged in the bill, and if facts be charged from which such 
notice may be infered, he must deny such facts. 

5. Acquiescence and laches for a great length of time by a party out 
of possession, productive of much hardship and injustice to others, 
cannot be excused except by showing some actual impediment or 
hindrance caused by the fraud or concealment of the party in pos- 
session, which will appeal to the conscience of the chancellor. In 
such case, a court of equity, acting on principles peculiarly its own, 
founded on lapse of time and the staleness of the demaud, in its 
desire to promote the peace and repose of society, although no 
statute of limitations apply, will not interpose and grant relief against 
an adverse right. 





Error to the Chancery Court of Mobile. Tried before the 
Hon. J. W. Lesesne. : 


THe bill in this case was filed by the plaintiffs in error as the 
heirs at law of Thomas Johnson against Theophilus Toulmin, 
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the heirs of Daniel Juzan, and the heirs of David Files, for 
the purpose of redeeming mortgaged premises, for an account, 
&c. The facts are sufficiently stated in the opinion of the 
court. 


Sewatt, for the plaintiffs : 

1. Files & Lyon, the purchasers from Juzan, went into pos- 
session under the contract with him in 1813. It was a joint- 
purchase; they were tenants in common; their possession was 
co-extensive with their right, and the possession of one was the 
possession of both.—Adams on Eject. 54, and notes. This 
possession continued the same until 1816, when Files took a 
deed from Juzan and gave back a mortgage, but there is no 
evidence that this act was intended by Files to show that he 
claimed exclusively for himself and adversely to the rights of 
Lyon, under the original contract. On the contrary, there is 
evidence of the most conclusive kind to show that by that act 
he did not intend to change the rights of the parties—for at the 
same time that he took the deed from Juzan he placed with it 
upon record the original contract of 1813, thereby admitting 
and declaring, in the most public manner, that he took the title 
in subservience to the rights of Lyon, under that original con- 
tract, and would hold it as trustee for Lyon to the extent of his 
interest. But even without this declaration, he would be held 
a trustee for Lyon for one moiety.—Champion v. Brown, 6 
John. Ch. 402-3; Hoagland v. Laturette, 1 Green. Ch. 254. 
This act of Files was a further admission that Lyon had, on his 
part, complied with the terms of the contract and made his pro- 
portion of the payments. The possession, thus acquired, re- 
mained as before—a silent possession by Files until his death, 
in 1820, unaccompanied by any act amounting to an ouster—— 
or by any notice to his co-tenant, Lyon, that his possession was 
adverse, and therefore cannot be construed into an adverse pos- 
session —McClung v. Ross, 5 Wheat. 124. Files never de- 
nied the right of Lyon; nor have his heirs ever denied the 
right of those claiming under Lyon. Their joining in this bill 
is an admission of their right. Lyon never abandoned his rights 
in said contract with Juzan. Absence from the State is no 
abandonment; on the contrary, his sale and conveyance to 
Johnson, in 1816, by deed of warranty, was an affirmance of his 
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rights, and conclusive to show that he had no intention of aban- 
doning them. The abandonment set up in the answer is not re- 
sponsive to any allegation, charge, or interrogatory contained 
in the bill, and cannot therefore be taken as true; besides, it was 
put in issue by the replication, and is wholly unsustained by 
proof. The heirs of Johnson then had a perfect right to ask for 
a redemption of the mortgage made by Files, and conveyance 
from his heirs or assignee of a moiety of the land. Toulmin 
succeeded to the rights of Files in 1825, and went into posses- 
sion, claiming to hold adversely to the complainants. He was 
the son-in-law of Juzan, and claims that he paid off the mort- 
gage made by Files and received conveyances from the other 
heirs. As to the heirs of Johnson, Toulmin having acquired the 
mortgage interest from the other heirs of Juzan, is in the position 
of a mortgagee in possession, from 1828, and is liable to them 
in this suit, unless their claim is barred by the statute of limi- 
tations, or he is protected as a bona fide purchaser for a valua- 
ble consideration, without notice. 

2. The statute of limitations is not a bar to complainants’ 
claim. The first act adverse to their rights was the sale in June 
1225, at which Toulmin was the purchaser; but this purchase 
was not perfected till 1828—then he paid the purchase money, 
received his title deed and went into possession, as he states in 
his answer. This was the first adverse possession, and the 
statute commenced running only from this time, and nothing 
less than twenty years would be a bar. The mortgagor was in 
possession up to this time—not holding adversely to the com- 
plainants, but for them; and where the mortgagor continues in 
possession, no length of time will bar the equity of redemption, 
and even a possession of a part of the mortgaged premises will 
keep alive the right to redeem.—Ang. & Am. Lim. 501, § 16, 
and cases cited; Oliver v. Piatt, 3 How. S.C. 411. But even 
if it commenced running in 1825, under our acts and decisions 
the statute was no bar.—Henry & Wife v. Thorpe, 14 Ala. 103; 
Doe ex dem. Nichols v. Haskins, 15 ib. 619. Toulmin’s ad- 
mission in his answer, that he went into possession in 1828, and 
paid off the mortgage of Files, is conclusive on him that the 
mortgage was a valid, subsisting security, and the mortgagor in 
possession within twenty years before suit brought.—Price v. 
Cooper, 1 Sim. & Stu. 347. 
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3. The objection of lapse of time and staleness of the claim 
is not a bar to a recovery. The death of Johnson and of Files, 
the infancy of their heirs and the non-residence of Johnson and 
his heirs, sufficiently account for the delay in bringing the suit. 
Besides, when the claim includes the right to redeem a mort- 
gage, nothing short of an adverse claim and possession of twenty 
years will bar it. All the cases where the objection of lapse of 
time has prevailed have been cases for specific performance 
merely, or cases merely setting up trusts. There is no instance 
where the right of redemption has been barred by less than 
twenty years adverse possession. 

4. The defence of bona fide purchaser, &c., is insufficiently 
pleaded. It does not deny notice at the time the money was 
paid and deed given, in 1828, nor does it deny every fact from 
which notice might be infered—nor does it admit title and pos- 
session in the seller.—Story Eq. Pl. §§ 805-6; Met. Eq. Pl. (last 
edit.) 274-5; Davis v. Thomas, 2 G. & Coll. 234. 


CAMPBELL, for the defendants: 

The plaintiff’s grantor entered into a contract with Daniel 
Juzan, dated in 1513, to which David Files was also a party 
jointly, with the plaintiff, for the purchase of land in Mobile 
county. The terms of this contract were not performed by the 
parties, (Files & Lyon,) and the answer charges that it was 
considered as abandoned. In 1817, several years after the con- 
tract had been made and while the parties (Lyon & Files) were 
in default, a new contract was made between Files and Juzan, 
by which Juzan conveyed the land to Files and took a mort- 
gage to secure the purchase money. The conveyance to Files 
is absolute and with warranty. Files entered upon the land and 
retained it until his death. After his death the land was sold as 
his own and Toulmin became the purchaser, paying $850 for 
the title, and agreeing to pay off $3,000 and upwards, still due 
on the mortgage of Files to Juzan. The plaintiff’s grantor 
conveyed to the plaintiff in 1816. It does not appear 
from the evidence that he ever made a claim on the contract 
from that time until this suit was brought. The order of 
sale of the land was made in 1824: The sale took place in 
1825, and the order of confirmation was in 1828. It does not 
appear that the plaintiff or bis grantor ever paid a cent on the 
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contract of 1813, or ever asserted ‘a claim upon it. All the 
distinct acts of payment and possession are on the part of Files. 
The heirs of Files are stricken from the bill, and the claim of 
the plaintiff stands upon his agreement of 1813, with such im- 
plications as might be deduced from the fact that Files became 
the purchaser. Files purchased of Juzan in April 1816. He 
* died in 1820: The plaintiff got his conveyance in March 1816, 
from Lyon. Lyon had no interest at the date of the second 
¢ontrant between Juzan and Files. Johnson has never asserted 
a claim until 1846, when this bill was filed. In the mean- 
time, the property has been sold as the property of Files.— 
Toulmin purchases the property and has held it for twenty 
years or more from the date of the purchase, and eighteen 
years from his deed. The case then is brought fully with- 
in the authorities.—2 Story’s Equity, §§ 771, 775; Sugden 
Ven. 500; 7 Howard’s 8.C. R. 234, (large edit.) 1 ib. 189, 161; 
Maxwell v. Kennedy, U. 8. 8. C. 1850; 1 Sug. Ven. 496, 
(bottom page, 424.) 

2. Toulmin is a bona fide purchaser, without notice, and is 
entitled to equitable protection.—2 Story’s Eq. 715. 

3. The statute of limitations is operative in favor of the 
defendant. Juzan purchases absolutely and holds absolutely 
from 1816, and the possession is continuous until 1846, with- 
out any act of recognition of the title of Johnson, or any asser- 
tion by him of a right to possession. —6 Dana, 432; 6 Cow. 633; 
Adams’ Eject. 55, and notes. 


CHILTON, J.—It is undoubtedly true as a general propo- 
sition, that the possession of one joint tenant, coparcener or 
tenant in common, is the possession of his co-tenant, and is re- 
gerded as in support of their common title—(see 2 Cruise on 
Real Prop., by Green!. 393, § 14, and the American cases col- 
lected in note 1)—but it is equally well settled, that one tenant in 
eommon may disseise another. What acts, however, shall con- 
stitute such ‘disseisin, or ouster, is not so well agreed upon by the 
authorities. The simple fact, that one tenant in common re- 
éeives the whole profits, is not sufficient to divest the possession 
of his co-tenant.—-Willison v. Watkins, 3 Pet. 51; Chambers 
¢. Chambers, 3 Hawks’ R. 332; 2Greenl. Cruise, 393. Neither 
are ac's of ownership necessarily to be construed in tenancies 
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in common as acts of disseisin. Itis said to depend upon the 
intent with which they are done, and their notoriety as affording 
evidence of notice as to the auverse character of the possession. 

It seems formerly to have been held, that a sole claim by one 
tenant, without more, could never change the character of the 
possession—(2 Cruise, by Greenl. 394, § 15, and note;) but 
the current of English, as well as American cases, sustains the 
doctrine, that an ouster may be presumed from an exclusive 
and peaceable occupancy for a long space of time. 

In Fisher & Taylor v. Prosser, Cowp. 217, the tenant had 
occupied thirty-six years. Lord Mansfield said, that such length 
of possession was more than quadruple the time given by the 
statute for tenants in common to bring their action of account, if 
they had thought proper to do so, namely, six years: ‘ But in 
this case,” he added, ‘there is no evidence whatsoever of any 
account demanded, or of any payment of rents and profits, or of 
any claim by the lessors of the plaintiff, or of any acknowledg- 
ment of title in them, or of those in whom they would now set 
up a right; therefore 1 am clearly of opinion, as I was at the 
trial, that an undisturbed and quiet possession for such a length 
of time is a sufficient ground for the jury to presume an actual 
ouster, and that they did right in so presuming.” The other 
judges concurred in his opinion. It was conceded in that 
case, that if the tenant in common held possession eo nomine, 
no length of time would bar his co-tenant; for, holding as tenant 
in common was an affirmation of his co-tenant’s title, as well as 
his own. It was further said by Lord Mansfield, ‘*that some 
ambiguity seems to have arisen from the term “actual ouster,” as 
if it meant some act accompanied by real force, and as if 'a 
turning out by the shoulders was necessary. But that is not 
so. A man may come in by a rightful title, and yet hold over 
adversely without a title.” In Jackson ex dem. Bradt et al. v. 
Whitbeck, 6 Cowp. R. 632, the same doctrine was asserted by 
the Supreme Court of New York, upon the authority of the 
above case in Cowper. In Melaffy v. Dobbs, 9 Watts’ R. 
363, it was held that such presumption of ouster might be in- 
dulged from possession exceeding twenty-one years. In Fred- 
erick et al v. Gray, 10 8. & R. 182, Tilghman, C. Js, says, 
‘¢when one tenant in common enters on the whole, and takes 
the profits of the whole, and claims the: whole exclusively for 
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twenty-one years, the jury ought to presume an actual ouster, 
though none be proved.” In Bolton v. Hamilton, 2 Watts & 
Serg. 294, the Supreme Court of Pennsylvania review the for- 
mer decisions of that State, and they engrafted a qualification 
upon the doctrine, formerly held in the two cases last above 
cited, holding that where a claim of exclusive ownership by the 
tenant was manifested by his acts, “such acts ought so ueces- 
sarily and notoriously to import a claim of exclusive right, as to 
apprise the co-tenant of the nature and existence of it;” and a 
majority of the court held, that although the exclusive percep- 
tion of the profits by one tenant in common, for a period ex- 
ceeding twenty-one years, raised a natural presumption of 
ouster, upon which the jury may find the fact to exist, if it sat- 
isfies their mind, yet the daw will not, from this fact merely, 
raise a presumption of such ouster. In Abercrombie y. Bald- 
win et al. 15 Ala. 363, this court held, as the principle deduci- 
ble from many authorities, cited in the opinion of the late Chief 
Justice, that the possession of one tenant in common may be- 
come antagonistic, and exclusive of a co-tenant, and will be- 
come so, by an unequivocal and notorious denial of the right of 
his co-tenant. 

These authorities, and the cases refered to ia them, may suf- 
fice to show, that in cases where the title is complete in the 
tenants in common, there are circumstances under which an 
adversary claim to the entirety may be set up by one of the ten- 
ants so as to bar the right of his co-tenant by the operation of 
the statute of limitation. . We regard the case of Fisher & Tay- 
lor v. Prosser, supra, as correctly stating the law upon this point. 
It has, so far as we have examined the question, been generally 
followed by the American courts. It is well settled, that al- 
though the statute of limitations does not apply to any demand 
purely equitable, yet courts of equity, acting according to legal 
analogies, adopt it in cases analogous to those in which it ap- 
plies at law.—Stackhouse v. Barnston, 10 Ves. 453; Cholmon- 
dely v. Clinton, 2 Mer. R..1. But where the remedy at law 
and in equity is concurrent, the statute of limitations applies 
alike to both forums.— Wood v. Wood et al. 3 Ala. 756; John- 
son v. Johnson, 5 ib. 90, and cases cited. 

Let us apply the analogy of the statute to the case made by 
the facts before us. Had the complainant’s title been legal, and 














JUNE TERM, 1350. 57 


Johnson et als. v. Toulmin et als. 








had their ancestor, or the person from whom he purchased, ac- 
tually been ousted for more than twenty years, his right of entry 
and his action of ejectment to recover the possession would 
have been barred. Had an action, before the expiration of the 
twenty years, been instituted for an account for rents and profits, 
then the party could only have recovered for six years back, by 
analogy to the action of account.—Lewis v. Stafford, 4 Bibb, 
319; Prince v. Heylin, 1 Atk. 493. In the case before us, the 
complainants claim to have derived their interest of one moiety 
of the land, and the right to a participation to the same extent 
in the rents and profits, as heirs of Thomas Johnson, who pur- 
chased the same of J. Lyon on the 11th day of March 1816, in 
the State of South Carolina. 

It appears that on the 8th day of April 1813, Daniel Juzan, 
James Lyon and David Files entered into a written agreement, 
by which Juzan sold to L. and F. the land in controversy, for 
which it was agreed they should pay him four thousand dollars, 
as follows—six hundred dollars prompt payment, and five hun- 
dred dollars every six months thereafter, until the whole should 
be paid, and when the whole purchase money should be paid, 
Juzan was to make them a title to the land, he retaining that 
portion of it which he then had in occupation until the comple- 
tion of the payment. ‘This agreement was signed by all the 
parties. ‘T'woreceipts of money by Juzan are endorsed upon it 
—one of two hundred and fifty dollars, bearing the same date 
with the agreement, which does not, however, state by whom 
such payment was made; the other, for three hundred and 
fifty dollars, paid on the day following—namely, the 9th April 
1813, by David Files. No other payment appears to have been 
made under this agreement, and there is no proof which of the 
two, Files or Lyon, paid the two hundred and fifty dollars. 
The bill charges that upon the payment of the $600 by Files and 
Lyon, they took possession of such portion of the land as was 
not reserved by the agreement for the use of Juzan, and erected 
a grist and saw-mill on a creek upon the land. The defendant, 
Toulmin, answers, that as to the payments, he has * no personal 
or accurate knowledge,”’ and requires strict proof thereof. He 
also states that Files took possession of a few acres of said land 
after the agreement was made by him and Lyon with Juzan, in 
1813, and erected a mill and a smal! Jog cabin, but that the mill 

5 
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was soon destroyed, and Files having lived in the cabin about a 
year, abandoned it and removed from the county of Mobile and 
went to reside in some other section of the State: * That about 
the same time Lyon left the State, and has never since returned, 
nor as far as respondent knows, has he since been heard of.’’ 
The defendant further answers, that at the time Files left the 
place, both he and Lyon intended to abandon the contract with 
Juzan for the purchase of said land, but that three years subse- 
quent thereto, Files returned to Mobile and opened a new ne- 
gotiation. with Juzan for the purchase of said tract, which, it 
appears, embraced some 1,900 acres, and upon which Juzan 
had continued to reside, ‘‘ and at this time said Files caused to 
be recorded! the original agreement for the purchase of the 
premises refered to in complainants’ bill”—which original agree- 
ment, at the:'time of the new negotiation, the answer avers had 
been forfeited on account of the non-fulfilment of its stipulations, 
on the part of Files and Lyon. ‘The answer then sets out the 
purchase made-by Files of Juzan of said land and the execution 
of a deed by the: latter to Files, on the 22d April 1816, in con- 
sideration of the sum of $3,900, with the usual covenants of 
warranty, and a mortgage of the same date, upon the lands, 
executed by Files to Juzan to secure the payment of $2,000 
by the last day of June 1816, and the further sum of $1,400 by 
the 15th day of December following. This deed and mortgage 
appear to have been duly acknowledged and recorded in the 
clerk’s office of the County Court of the county of Mobile, 
where the land lies. The original agreement appears to have 
been received for record and recorded on the 10th of January 
1816, as is shown by the certificate of the clerk endorsed upon 
the same, but without any proof or acknowledgment of its exe- 
cution. 'The deed from Lyon to Johnson, above alluded to, 
purporting to convey an undivided moiety of the land, in con- 
sideration of $1,000, and with the usual covenants of warranty, 
appears to have been spread upon the record in Mobile, on the 
15th Sept. 1818, upon proof of its execution in the State of 
South Carolina, the:certificate of which is informal and insuffi- 
cient to admit it to record. It appears also, that Files con- 
tinued in possession until 1820, when he departed this life, and 
administration was granted on his estate to one Austill, upon 
whose petition, in 1823, to.the Orphans’ Court for the sale of 
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said land by reason of a deficieney of the personal assets to pay 
the debts of the intestate, said land was duly ordered to be sold 
by said court, which order was made the 10th March 1824, and 
commissioners were appointed, who made the sale the first 
Monday in May 1825; the same being sold subject to the mort- 
gage given by Files to Juzan. The defendant, Toulmin, be- 
came the purchaser, at the price of $850, which added to the 
sum then due upon the mortgage which Toulmin has since 
paid, made the sum of $3,901. In regard to this purchase, 
Toulmin answers that at the time he made it, “he fully believed, 
and still believes that the said sale was legal, and that it com- 
pletely divested the heirs of said David Files of all title either 
at law or in equity, and that at the time of said purchase he was 
wholly ignorant of any title or right in or to said premises of 
said Lyon, or of any other person claiming through or under 
him,” &c. The answer also states that immediately after said 
purchase, Toulmin took possession, &c. The commissioners’ 
deed to Toulmin bears date the 6th June 1828—Toulmin has 
also proved a deed from the heirs of Juzan, to whom he ten- 
dered an interest in his purchase, but all of whom, except one 
of them, declined, and that one has an interest with him in the 
land. The bill in this case was filed on the 27th day of Feb- 
ruary 1846. These are substantially the facts disclosed by the 
record, embracing copies of the several deeds exhibited, and by 
the consent of counsel, regarded as proved. 

It will be observed, that Files and those claiming to hold 
under him have been in the exclusive: perception of the rents 
and profits of the laad since the 22d April 1816, a period of 
nearly thirty years: That he and they have not only been in 
receipt of the profits, but in the exclusive and uninterrupted 
possession of the premises during all this time, holding under a 
deed duly recorded, (and which registration gives notice to the 
world,) made to Files individually. Now had the title of Files 
and Lyon been legal, and had the latter, or those claiming under 
him, instituted his or their action of ejectment, under the decis- 
ions above refered to, a jury might have presumed, and it would 
have been their duty to have found an actual ouster: And 
consequently a recovery could not have been had. 

But it is strenuously contended that the registration of the 
original agreement by Files, as stated in the answer to have 
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been made at the same time the new arrangement was entered 
into, is an admission on his part, that he held in subservience 
to such agreement, and not hostile to it. We would observe, 
that either the certificate of the clerk or the answer is at fault in 
stating the time of the registration of this agreement. The first 
shows it to have been the 10th Jan. 1816; the latter, the 22d 
April following. But, considering it in the strongest light 
against the defendant, what does the placing the agreement on 
record amount to? One would naturally suppose, in the ab- 
sence of all explanatory evidence, or of any circumstance con- 
ducing to a contrary conclusion, that Files considered this 
agreement as still subsisting, and that his entry and possession 
was in subordination to the title thus recognised. But it must 
be remembered, the fact of recording is stated in the answer, 
and the defendant in the same connection, and in the sentence 
immediately succeeding the averment, states that at the time, it 
was considered both by Files and Juzan that the original agree- 
ment had been forfeited by reason of the non-compliance by 
Files and Lyon with its stipulations. Should we not regard 
what the defendant says in his favor, as well as that portion of 
his answer which makes against him, the whole being irrespon- 
sive to any allegation in the bill and in reference to the same 
agreement? Be this as it may, we think the conclusion which 
the counsel for the plaintiffs in error draws from this act cannot 
be supported. ‘The agreement was not such an instrument as 
the law required or authorised to be recorded. It was not 
proved or acknowledged, so as properly to be registered, if the 
law had been otherwise. What conceivable object could Files 
have had in lodging it with the clerk? To this inquiry, the record 
furnishes no answer. Certain it is, that he made a new agree- 
ment with Juzan different from that, and on his individual ac- 
count, which is inconsistent with the idea of his insisting upon 
the original agreement as valid. Besides, if the ordering to be 
spread upon the record the original agreement, which the law 
did not recognise as an instrument for registration, and this too 
without acknowledgment or proof, be an admission by Files of 
its validity, as showing a joint interest in Lyon, the same ar- 
gument, when applied to the subsequent registration of Files’ 
individual deed from Juzan, which the law admitted to record, 
and which was duly acknowledged, would, a fortiori, establish 
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a contrary conclusion. When both instruments were recorded, 
such record would but furnish notice of inconsistent repugnant 
agreements, and of the abandonment of the agreement of 1813, 
by which Files and Lyon contracted for a joint interest, by en- 
tering into a new and different contract by which Files acquires 
the title exclusively in himself. We conclude, therefore, that 
the recording of this instrument is not sufficient to prevent the 
adverse claim of Files from dating contemporaneously with his 
possession under his deed from Juzan, and in this view, ac- 
cording to the legal analogy, the statute of limitations should put 
an end to this controversy.—See Ller v. Routh, 3 How. (Miss.) 
Rep. 276. 

As to the defence insisted on by the counsel for Toulmin—— 
namely, that he is a bona fide purchaser without notece of Lyon's 
claim, it is not made out. If he purchased without notice, the 
answer is too inartificially drawn to enable us so to determine. 
When a respondent would rest his purchase upon this defence, 
he must deny notice fully and positively though it be not charged 
in the bill, and if facts be charged from which such notice may 
be infered, he must deny such facts. ‘Tested by this rule, the 
answer in this particular is wholly insufficient. 

‘ But this aside, there is another, and to our minds a most sat- 
isfactory ground upon which the relief prayed by this bill should 
be denied. 

The contract under which complainants claim to have derived 
their equity, was entered into near thirty-four years before the 
filing of the bill. It was executory, requiring the vendor of 
their ancestor, before his interest in the land could completely 
attach, to pay a large sum of money. ‘There is no satisfactory 
evidence afforded by the record before us, that he ever paid 
one dollar. But conceding that he made the payment of $250, 
which is endorsed on the agreement, on the day it was executed, 
this inconsiderable sum is all that, with any plausibility, can be 
claimed for him. Since then, the onlyrrecognition of the con- 
tract is his sale to Johnson, in 1816. He takes no steps 
whatever to complete the contract;—no demand for rents 
and profits, but so far as the record discloses, there has been a 
silent, continuous acquiescence since the purchase by Files of his 
exclusive claim and possession. When the contract was made, 
in 1813, the country was comparatively unimproved. It was 
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before the change of flag, and it was then difficult to determine 
any thing respecting the prospective appreciation of the land in 
value. Lyon leaves the country voluntarily and never returns. 
J ( These, and other circumstances bring this case within the prin- 
ciple frequently recognised by the courts of equity, as well as 
by the elementary writers upon the subject, ‘ that long acqui- 
escence and laches by a party out of possession, productive of 
much hardship and injustice to others, cannot be excused ex- 
cept by showing some actual impediment or hindrance caused 
by the fraud or concealment of the party in possession, which 
will appeal to the conscience of the chancellor.”}-See Wagner 
et al. v. Baird et al. 7 How. (U. 8.) Rep. 234; and cases cited. | 
It has well been observed, that though no statute of limitations” 
apply, yet the court of equity, acting upon a principle. peculiarly 
its own, founded on the lapse of time and the staleness of the 
demand, in its desire to promote the peace and repose of so- 
ciety, will not interfere to grant relief when there has been gross 
laches in prosecuting rights, or long acquiescence in the asser- 
tion of adverse claims.—See case above cited, and Juzan v. 
Toulmin, 9 Ala. 694, and cases cited. Here, there has not 
only been gross neglect in the assertion of rights, but a total 
failure to comply, on the part of Lyon, with the stipulations of 
the contract in the payment of the money which he covenanted 
to pay before he could obtain a title to the land. This is of 
itself, in our opinion, a sufficient reason to refuse relief. In 
this country, where the price of lands is so fluctuating—where 
they so frequently change hands, there is more reason for dis- 
couraging stale and antiquated demands in respect of their pur- 
chase, and for requiring the exercise of reasonable diligence in 
the prosecution and assertion of rights relating to them, than in 
those countries where such description of property has a more 
permanent and fixed value. 
After the most mature deliberation we have been able to give 
this case, we are satisfied the decree of the chancellor, denying 
the relief prayed, should be afirmed. 
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GIBSON vs. WILSON. 


1. The judgment of a court cannot be altered or corrected at a term 
subsequent to that at which it was rendered, except in matters of 
clerical omission or misprision. 


Error to the County Court of Talladega. 


Waite & Parsons, for the plaintiff: This case presents 
but one point, viz:—the pewer of the court at a subsequent 
term to amend a judgment rendered at the previous term of 
the County Court, and render judgment against the successful 
party for half the cost. It has been repeatedly held by this 
court that it cannot he dene.—See Locke v. Noland, 16 Ala. 
52; Johnson v. Glascock, 2 ib. 521; 12 Peters, 492. 


Rice, for the defendant: 

1. If in any case removed from a justice’s court into the 
County Court, the plaintiff recovers less than he had recovered 
in the justice’s court, and the clerk of the County Court by 
mistuke enters a judgment against the defendant for all the costs, 
the judge who tried the case may at a subsequent term amend 
the judgment and make such entry nunc pro tuxc, as in his dis- 
cretion he intended should have been made at the former term. 
The entry of the clerk will be treated as a mere clerical mis- 
prision, amendable by the judge.—Hood v. Bank, 9 Ala. 335; 
Coffey v. Wilson, 2 ib. 701; Mays v. Hassel, 4 S. & P. 222; 
Wilkerson v. Goldthwaite, 1S. & P. 159; Scales v. Swan, 9 
Porter, 163. 

2. ‘*Every court must have the power to correct its own 
entries, so as to make them speak the truth of the case, even 
after the adjournment of the eeurt, en sufficient evidence that an 
error of fact has been committed.”’-—-Coffey v. Wilson, 2 Ala.701. 

3. The only matter actually excepted to by plaintiff, is the 
refusal to dismiss the supersedeas. There was no error in this, 
because the supersedeas was proper, and even if not proper, it 
had spent its force, and it was the duty of the court to hear the 
motion to correct the judgment and quash the execution. 

4. The order of the court dividing the costs is a mere exer- 
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cise of discretion, and not revisable. And although the defend- 
ant oljected to it, he did not except, and therefore this court wil} 
not revise it. 


DARGAN, C. J.—The plaintiff brought five suits before 
a justice of the peace against the defendant on five promissory 
notes. Judgments were rendered by the justice in favor of the 
plaintiff, and the defendant, having paid upon them all that he 
supposed he was legally bound to pay, applied to the judge of 
the County Court for writs of certiorari, which were granted, 
and the causes removed to the County Court. A motion was 
made in that court to consolidate all the suits into one, which 
was granted. A trial was then had, and the jury returned a 
verdict in favor of the plaintiff for twenty-five cents, for which 
judgment was rendered in favor of the plaintiff, and also for the 
costs of suit. An execution was issued on this judgment, 
both for the costs and the twenty-five cents, which was super- 
seded on the petition of the defendawt, and at the next term the 
plaintiff moved the court to quash the writ of supersedeas, 
which was refused. The defendant then moved the court to 
correct the judgment, and to render judgment nunc pro tunc 
against the plaintiff for the costs, as he had failed to recover in 
the County Court as much. as he had recovered in the court 
below. ‘This motion was granted so far as to render judgment 
against the plaintiff for one half the costs, rendering judgment 
at the same time against the defendant for the other half. ‘To 
revise this judgment the plaintiff has sued out a writ of error. 
It is not necessary to examine the faets of this case, for the pur- 
pose of ascertaining whether it was discretionary with the County 
Judge to render judgment. against the plaintiff for all or any 
part of the costs, or whether it was his duty to do so; for it is 
certain that at the term of the court when the suit was tried, 
judgment was rendered against the defendant for all the costs, 
and whether right or wrong, it could not be altered at a sub- 
sequent term. In the case of Noland v. Lock, 16 Ala, 52, we 
held that the Orphans’ Court had not the power to vacate a 
judgment for costs as to one party, and to adjudge them against 
the other at a term subsequent to that at which the judgment 
was rendered; and in the case of Johnson v. Glasscock, 2 Ala. 
522, this court said that it was very certain that after the court 
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has adjourned, its judgments, however erroneous, cannot be 
reversed by the same tribunal, except for mere clerical defects 
or omissions.—See also, Ex parte Sibbeld, 12 Pet. 492. It 
cannot be pretended from the facts disclosed by this record, that 
the judgment was rendered against the plaintiff for any part of 
the costs, at the term of the court where the suit was tried, 
which had not Leen entered of record from the neglect or omis- 
sion of the clerk. But, on the contrary, it is clear that judg- 
ment for the entire amount of the costs was then rendered 
against the defendant. ‘This being the case, the County Court 
had no control over it after its adjournment; nothing could be 
added to or subtracted from the judgment at a subsequent term, 
unless it were to correct a mere clerical omission or misprision. 

The County Court, therefore, erred in rendering judgment 
against the plaintiff for one half the costs, and also in refusing 
to quash the supersedeas, as the grounds on which that suit was 
granted are the same upon which the court undertook to correct 
its judgment rendered at a previous term. 

Let the judgment be reversed. 


WISWALL vs. KNEVALS, HALL & TOWNSEND. 


1. Secondary evidence of the contents of a writing is not admissible, 
unless the absence of the writing itself is first accounted for. 

2. The ex parte statements or declarations of a third person are not ad- 
missible evidence in proof of the fact to which they relate. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Sewa tt, for the plaintiff in error: , 

1. The plaintiffs’ case shows that they were not entitled to 
recover. There was no contract with the defendant, Wiswall, 
nor with any one authorised by him to make a contract. It 
was solely with the son, who was under age; and it is the set- 
tled rule, that ‘‘a father is not liable for clothes furnished his 
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son, without some proof of a contract on his part, express or 
implied.” —Rolfe v. Abbott, 25 Eng. Com. Law R. 400; Black- 
burn v. Mackey, 11 ib. 295; Fluck v. Tallemache, 11 ib. 296. 

2. The first and second exceptions should be sustained, for a 
part of the evidence offered was clearly competent and should 
shave gone to the jury. Mr. Hessee was the agent of Wiswall 
in Mobile in this matter, and Silliman acted for him in New 
Haven. Hessee took the son on and left him with Mr. Silli- 
‘man, and wrote all the letters from Mobile, and kept copies and 
testified from the copies which he kept. Was not Hessee com- 
petent to show the contents of these letters? He was clearly 
competent to testify to the other matters within his knowledge, 
but his whole testimony was rejected. Besides, the fair infer- 
-ence from the bill of exceptions is that the instructions to Silli- 
man were communicated to the plaintiffs, while they were fur- 
-nishing the geods to the young man for which they sue. The 
-evidence showed that Silliman, in January 1847, gave instruc- 
‘tions to the plaintiffs not to credit the son of the defendant. This 
‘was proper evidence, and would at least bar the plaintiffs from 
wecovering so much of their bill as accrued after that date. The 
bill accrued from Sept. 8, 1846, to Aug. 19, 1847—about four 
months of it before that date, and seven months, or nearly two- 
thirds of it, after that time. The judgment is for the whole bill. 
When evidence is competent to support the issue, it ought not 
to be rejected.—Driver v. Spence, 1 Ala. 540; Harral v. Floyd, 
3 ib. 16. 


PARSONS, J.—The defendaats in error brought an action 
of assumpsit against Joseph Wiswall, in the Circuit Court of 
Mobile, to recover the amount of a bill of clothing which was 
furnished by the defendants in error, who were merchant tailors, 
to Mr. Wiswail’s son, 9 minor, who was at New Haven, pre- 
paring for college. It is stated in the bill of exceptions, gene- 
rally, that there was evidence on the trial, that Mr. Silliman was 
employed by the defendant below to take charge of his son, 
while in New Haven, and act for him, and that he received mo- 
ney from the defendant to pay his son’s expenses. It is further 
stated by the bill of exceptions, that “the defendant then of- 
fered to prove by Mr. Hassel, that B. Silliman, jr. was a special 
agent for the defendant in New Haven and the scope of his au- 
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thority—that the defendant’s son was put under ‘his charge with 
special instructions—that Mr. Silliman was to provide what was 
proper and necessary for him and make all expenditures on his 
own account—that by an arrangement between the defendant 
and Mr. Silliman, the young man’s expenses for the first year 
were not to exceed about eight hundred dollars, and for the sub- 
sequent years, six hundred dollars per annum: That out of this 
annual allowance the clothing for the young man was not to 
exceed one hundred dollars a year, and his pocket money not 
to exceed fifty dollars a year. ‘The witness stated that the ap- 
pointment of Mr. Silliman and the instructions given him were 
in letters written by the witness to Mr. Silliman, at the request 
of Mr. Wiswall. “The letters were not produced, nor was it 
shown that they were lost or destroyed.” This evidence was 
excluded by the Circuit Court, and that is now assigned as er- 
ror. But we are not able to see the smallest error in excluding 
secondary evidence, because the best was not produced, or its 
absence accounted for. ‘The defendant below next offered a let- 
ter from Mr. Silliman, to prove certain facts stated in the letter, 
and that was excluded. We can see no error in that. The 
defendant below offered to prove what Mr. Silliman had said at 
a particular time, and this was excluded. There was no error, 
we think, ia that. 


The judgment is affirmed. 


CALVERT vs. MARLOW. 


{. Counts in debt and detinue may be joined. 

2. It is sufficient upon general demurrer that the breach assigned be in 
words which contain the sense and substance, though they be not 
in the language of the contract. A request of payment need not be 
avered, unless such request be a condition precedent. 

3. The original inventory and appraisement returned by an adminis- 
trator to the Orphans’ Court, if it has not been recorded, is admissi- 
ble in evidence as a part of the res geste to show the character in 
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which the administrator held possession of a particular chattel men- 
tioned in them, but for no other purpose. 

4. The administrator of a deceased partner who comes to the posses- 
sion of a note, payable to the firm, which he claims to hold as as- 
sets of his intestate, may be sued at law by the surviving partner to 
recover the note or its proceeds. 


Error to the County Court of Mobile. 


Tae defendant, as surviving partner of Charles Hammond, 
sued the plaintiff in error to recover a note or its proceeds, made 
payable to the firm by Fleming Freeman. Counts in debt and 
detinue as on a bailment and a finding, were united in the 
declaration, and there was a demurrer by the defendant, which 
was overruled by the court. The defendant relied on the defence 
that he received said note as administrator of said Hammond 
and that it was the individual property of said Hammond at the 
time of his death, and for the purpose of showing the character 
of his possession, the defendant offered in evidence the original 
inventory and appraisement returned by him to the Orphans’ 
Court, which on the motion of the plaintiff was rejected. Such 
other facts as may be necessary to a full understanding of the 
points decided will-be found in the opinion of the court. The 
court below charged the jury that a surviving partner may sue 
the administrator of the deceased partner at law for assets of the 
partnership, which have come into the hands of such adminis- 
trator, to which charge and the several rulings of the court the 
defendant excepted and he now assigns them as error. 


Sewa tt, for the plaintiff in error: 

1. Debt:and detinue cannot be joined. Whatever the an- 
cient practice may have been, the joinder of these actions is 
condemned by the rule which is now well established, viz: that 
different actions may be joined when the same plea may be 
pleaded and the same judgment given. 

2. The first and second counts are defective for want of a 
breach. The breach at the conclusion of the declaration can 
refer only to the last count in detinue.—1 Chitty, 332. 

3. The original appraisement was competent evidence for 
the purpose for which it was offered. The objection that it 
was recorded, was contrary to the fact—no final record had 
been made in the case, and it was incumbent on the objector to 
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show that a final record had been made. ‘The appraisement is 
not the act of the administrator, but of persons appointed by the 
Orphans’ Court, and who make and return it upon their oaths. 
It was competent evidence to show that the note of Fleming 
Freeman came into the hands of the administrator as assets of 
his intestate, and that he held it merely as his representative. 

4. A surviving partner cannot maintain an action at law 
against the representatives of the deceased partner for partner- 
ship assets, until there has been a settlement of the partnership 
business and a balance found due.—Calvert v. Marlow, sen., 6 
Ala. 337. And on this ground the charge refused was proper, 
and the charge given was not law. 

5. A person sued individually for property may defend on 
the ground that he holds only as administrator.—Gamble v. 
Gamble, adm’r, 11 Ala. 977. 


Dovtass Situ, for the defendant: 

1. The breach is sufficient, is general, and applies to all the 
counts. 

2. The original appraisement, being recorded, could not 
have been used in evidence. It was a mere pointing out or 
designation of the property by himself, was made by himself, 
and was ‘‘ ves inter alws acta,” of which we had no notice, and 
to which we were no party. 

3. The charge of the court was correct. It is admitted in 
Calvert v. Marlow, 6 Ala., that there are exceptiens to the rule 
there laid down. The rule there is applied only “to a debt 
due from a deceased partner, as a partner, or money in hand at 
the time of his death.”” Where money is owing to two partners, 
and after the death of one, it is paid to a third person, the sur- 
vivor may declare for money had and received to his use.— 
Smith v. Barrow, 2 T. R. 476; 2 Saun. Pl. & Ev. 703. A 
surviving partner, being responsible for all the company debts, 
is entitled to all the company credits, and may therefore re- 
cover from the adininistrator of a deceased partner, money re- 
ceived by the administrator on notes taken by deceased partner 
in bis own name, for debts due the partnership.—McCarty v. 
Nixon, 2 Dall. 656, note. A payment to an executor or ad- 
tninistrator of a deceased partner, is no satisfaction to a surviv- 
ing partner, who has the sole right of suing for, and recovering 
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moneys due to the company. Therefore, where in a foreign 
attachment, the garnishee had paid one half of the judgment to 
the executor of the deceased partner, it was held not to be suf- 
ficient ground to discharge him from an execution issued by the 
surviving partner for the whole amount.—Wallace v. Fitzsim- 
mons, 1 Dall. 248; Manning v. Brickell, 2 Hayw. 133. 


CHILTON, J.—1. It is insisted that there is a misjoinder 
of counts in the declaration—debt and detinue being joined. 

Originally the action of detinue was nothing more than ap 
action of debt in the detinet, or detinue on a bailmefit, but in 
more modern times, it is allowed to bring it for chattels zor- 
tzously taken. I apprehend that originally it was allowable only 
to unite a count in debt with detinue upon a bailment, and not 
where the count in detinue was for a tortious detention. Such 
seems to be the opinion entertained by the Court of Appeals of 
Kentucky, in Buckner v. Hamilton, 3 Dana’s Rep. 44. But 
where the plaintiff counts upon a supposed finding, it cannot 
be determined from the count how the party defendant came to 
the possession of the chattel, for the averment that the goods, 
&c. came to defendant by finding, is not traversable. It seems: 
to be generally agreed by the books, that the actions may be: 
joined, and we see no reason why they should not.—Browne 
on Actions at Law, 361; 2 Saun. R. 117, d.; 1 Saun. Pl. & Ev.. 
434. There is, in our opinion, no misjoinder. 

2. It is objected that the first and second counts are defec- 
tive for want of the assignment of a breach. It is sufficient 
upon general demurrer that the breach assigned be by words 
which contain the sense and substance of the contract, though it 
be not in the language of the contract. In these counts the 
pleader sets forth the defendant’s liability to pay the sum of 
three hundred dollars; the first for money had and received to 
plaintiff’s use; the second upon an account stated; and the 
breach in each is, “that by reason of said sum of money being 
wholly unpaid, an action hath accrued,” &c. It is not neces- 
sary to aver a request of payment in the declaration, unless such 
request be a condition precedent. It may be omitted in the 
common counts, for in such case no proof of request is required, 
though it be avered.—1 Chitty Pl. 329-30; Ib. 333; 7 Johns. 
R. 462; 6 Mass. R. 366. 
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3. It is objected, that the court below excluded as evidence 
the original appraisement and inventory of the estate of Ham- 
mond, which had been duly made and returned to the Orphans” 
Court. We think, if this inventory had not been recorded in: 
the Orphans’ Court, so as under the previous decisions of the 
court to be inadmissible, (and the bill of exceptions does not: 
show that it had been made a matter of record,) it was admissi-: 
ble as evidence to show that the defendant elaimed to hold the 
note on Freeman, not in his own right, but in outre droit, as the 
administrator of Hammond. It amounts to a declaration in 
writing and sworn to by him, of this fact; and like any other 
declaration of a party in possession of a chattel, explanatory of 
his possession, is legal proof as part of the ves geste, to show 
the character of his possession, but for no other purpose. The 
court then erred in rejecting it, as the party defendant had the 
right to show in what capacity he claimed to hold tlie said note 
—namely, as the administrator of the deceased partner, Ham- 
mond. But before we can reverse for this error, we must go 
further and ascertain whether its rejection has prejudiced the 
defendant below, and this turns upon the solution of the only 
remaining question, which is— 

4, Whether the administrator of a deceased partner, who 
comes to the possession of a note payable to the firm, and who 
claims to hold the same as assets belonging to the estate of such 
decedent, can be sued at law by the serviving partner for the 
note, or for the funds collected by such administrator upon it. 
If the note on Freeman did not belong to the firm, but to Ham- 
mond individually, then it is wholly immaterial whether the 
administrator claimed in his own right, or as administrator, 
for in neither event would the plaintiff below be entitled to re- 
cover. If, however, it belonged to the firm, and the adminis- 
trator held it as assets of the estate of the deceased partner, but 
the law notwithstanding this gave him no right to it, and authorised 
a recovery of it from him by the survivor, then it is equally clear 
the proof proposed to be made by the introduction of the ap- 
praisement becomes impotent in its effect upon the cause. It is 
therefore manifest that the case must turn upon the right which 
the surviving partner has to the assets of the firm in the form of 
choses in action, and whether he can as such maintain this suit 
against the administrator of the deceased partner. 
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Judge Story, in his work on Partnership, page 494, as- 
serts the law to be, that choses in action, debts, and oiher 
rights of action, belonging to the partnership, at law, belong 
to the surviving partners, “and they possess the sole and ex- 
clusive right and remedy to reduce them into possession.” ‘The 
representative of the deceased partner, where such choses in ac- 
tion are reduced into possession, possess the same right to 
participate in them which the deceased partner would have 
had while living.—Ib. note 1. 

If the surviving partner abuse the trust, or there be a well- 
founded apprehension that he will mismanage or waste the effects, 
the representative of the deceased partner has his remedy in 
chancery foran injunction and the appointment of a receiver, so 
that the same shall be husbanded and duly applied according to 
the terms of the partnership agreement.—See 1 Dess. R. 429; 8 
Ves. R. 317; 6 Bev. R. 49S—see also, Collier on Part. §§ 129, 
666, and notes. 

In Wallace, surviving partner, v. Fitzsimmons, 1 Dallas’ I. 
248, the executor of a deceased partner collected one half of a 
demand due from one of the debtors of the firm, and the ques- 
tion came up, whether such payment operated so as to dis- 
charge the debtor from the claim of the surviving partner for the 
same demand. The court said, ‘* The payment to an executor 
or administrator of the deceased partner, can be no satisfaction 
to a surviving partner, who has the sole right to sue for and re- 
cover monies due to the company.” This point, they said was 
exceeding clear. So, in Goulding v. Vaughn, 2 Chitty’s R. 436, 
the plaintiff declared for goods sold and delivered to the defend- 
ants and one George Vaughn, then in life, but since deceased, and 
he added counts for goods sold and delivered to the defendants 
alone, and upon promises made by them. There was a demurrer 
for misjoinder, and it was insisted that the demands were incom- 
patibie; but the court said, “there was nothing in the objection, 
though in some cases of partnership the right or liability survives 
for or against the executors of the deceased partner, yet at law, 
the legal right and liability entirely survive against aud for the 
surviving partner, who alone can at law sue and be sued.” —See 
also, Richards v. Hewther, 1 Barn. & Adol. 29; 6 T. Rep. 582; 
1 isp. 47; 5 T. Rep. 493. 

In Peters v. Davis, 7 Mass. R. 257, it was held that notwitii- 
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standing the adjustment of all the concerns of the partnership 
between the surviving partner and the executor of the deceased 
partner, in which it had been agreed between them that the pro- 
ceeds of a certain outstanding demand in favor of the firm 
should be equally divided between them, yet such demand be- 
longs to the survivor to collect, and the administrator could not 
sue at law for the proportion due to his intestate.—See also, Mc- 
Cartny v. Nixon, 2 Dallas’ Rep. 65-6. 

In Penn v. Butler, 4 Dallas’ Rep. 354, which was a proceed- 
ing in chancery to determine whether the surviving co-obligee 
in certain bonds, mortgages, &c., should have the possession of 
the whole of them, or whether the Chancery Court would ap- 
portion them between him and the executor of the deceased 
obligee, who was beneficially entitled in right of the testator to 
an imterest of one fourth in them, the court held that the sur- 
vivor was at law entitled to the possession of the joint securities 
in order that he might recover the amount. 

** The general rule,” says Williams i his work on Executors, 
v. 1, 144-5, “is now settled, that though the right of the deceased 
partner-devolves on his executor, yet the remedy survives to his 
companion, who alone must enforce the right by action, and 
will be liable, on recovery, to account to the executor or admin- 
istrator for the share of the deceased.””"—Ib. 411, 546. 

In a case between these same parties, reported in 6 Ala. 337, 
the rule is stated to be that at law the surviving copartner could 
not maintain an action against the representative of a deceased 
partner for the recovery of a debt due by the latter to the firm, 
or fer money in hand at the time of his death, unless the part- 
nership accounts had been settled and a balance struck: that 
the remedy in such case is in equity. 

Without adverting to further authority, we think we may safely 
deduce as a conclusion from those we have above noticed, that 
the survivor of the firm is legally entitled to the note sued for ; 
it constitutes the evidence of a demand which he alone is com- 
petent to sue for and collect; and that, being thus legadly enti- 
tled to it, he has a remedy to enforce that right; otherwise 
the anomaly is presented of a legal right without a remedy : 
A!so, that as the surviver is the party who is to settle up the af- 
fiivs of the partnership, to collect its dues and pay the demands 
outstanding against the firm, he has the right to the possessiou 
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of the choses in action, and if they have been converted by the 
executor of the deceased partner, his remedy extends to him as 
well as toany one else. So that if the executor has obtained 
money upon a note belonging to the firm, the surviving partner 
has his election either to proceed against the original debtor, who 
is not discharged by such payment, or against the executor as 
for money received to hisuse. We think it very clear that he 
could recover the note in detinue, if it was the property of the 
firm, being a chose in action which exclusively belongs, for the 
purpose of collection, settlement and distribution, to the survi- 
vor. The case in 6 Ala. 337, does -not militate against the 
view we take, as in that case the effort was to charge the admin- 
istrator of the deceased with a demand due from his intestate, 
if any was due. 

It results from what we have said, that the court below cor- 
rectly decided the Jaw in the charge given, and in refusing to 
charge as prayed for by the counsel for the defendant below. 

There is no error in the record prejudicial to the plaintiff in 
error. Let the judgment be affirmed. 


HENDERSON vs. PLUMB & ROBBINS. 


1. On the trial of a motion before a justice of the peace against a con- 
stable for failing to return an execution, the plaintiff, if his demand 
is over fifty dollars, may remit an amount sufficient to bring the case 
within the jurisdiction of the justice. 

. If an appeal be taken ‘rom the judgment of a justice of the peace, 
within five days after it is rendered, it cannot be dismissed because 
no bond has been executed, if the appellant is ready to give the bond 
when the motion to dismiss is made. 

3. A declaration or statement is not necessary, in a proceeding by mo- 

tion against a constable and his securities for his failure to return an 
execution. 


2 


Error to the Circuit Court of Monroe. Tried before the 
Hon. John Bragg. 
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T. & J. WittiaMs, for the plaintiff in error: 

1. It is insisted that on the appeal an issue de novo should 
have been tendered to defendant, by way of declaration or sug- 
gestion, and when defendant refused to plead, then to proceed 
as in other cases of default. 

2. The jurisdiction of the magistrate is $50, and no more. 
It is admitted a creditor may release his debt, or so much of it 
as will reduce his demand below $50, and thus give jurisdiction 
to the magistrate—King v. Dougherty, 2 Stew. 487; Nibbs, 
use &c. v. Moody, 5 Stew. & Por. 19S. The rule laid down 
here is not denied by the plaintiff in error; but the case at bar 
is distinguishable froin these cases. In the cases in 2 Stew. and 
5 8. & P., the releasing of the debt was prior to the issuing of 
the summons by the magistrate ; so that the suits were for a sum 
that the justice had jurisdiction over. In the case at bar, this 
was not the case; the notice of the motion is for “the amount 
of the execution, with interest thereon ;’”’ the execution was for 
$50, and $2 46 costs, dated 25th May 1846; the notice issued 
May 1st, 1848; here was interest on this judgment from 25th 
May 1846 to 1st May 1848, and $2 46 costs, and to recover 
this amount this motion was made before the justice. It seems 
the plaintiffs only claimed on the day of trial $50, agreeing to 
release the balance. ‘The magistrate gave judgment for de- 
fendants, and plaintiff appealed. Could the plaintiffs relinquish, 
even before suit? We think they could not, because the amount 
claimed was not a debt due plaintiffs in execution—it is only a 
penalty.—So says Judge Goldthwaite, in Evans v. Stephens et 
al.,§ Ala. 517. Being then only a penalty, the plaintiffs. can- 
not release until there has been a judgment in their favor. And 
again, here are costs which plaintiffs could not release, not be- 
longing tothem. A mere liability to pay the costs did not au- 
thorise them to release the amount. 

3. The bond should have been executed within five days 
after judgment pronounced, (Clay’s Dig. 314, § 9,) because the 
statute authorising the appeal says the party aggrieved ‘ may 
within five days thereafter appeal, first giving to such justice 
bond,”’ &c. The statute of 1814 did not require this, but the 
statute of 1822 does expressly.—Vide Clay’s Dig. 314, § 9. 


Cooper & Lestie, for the defendants : 
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The defendant should have plead in abatement the want of 
jurisdiction in the justice of the peace.—Bently etal. v. Wright, 
3 Ala. 607. 

The plaintiffs had a right to credit all over $50.—Nibbs, use 
&c. v. Moody, 5 Stew. & Por. 198. 

The appeal bond, if one be necessary, may be given at any 
time, if the appeal be applied for within five days.—Johnson v. 
Hale, 3 Stew. & Por. 331; 1 Stew. 407. No declaration was 
required.—Coudry v. Henly, 4 Stew. & Por. 9. 


DARGAN, C. J.—The plaintiffs notified the defendant, who 
is a constable, that they would move for a judgment against him 
before a justice of the peace for the amount of an execution 
with interest thereon, for failing to return the same within the 
time prescribed by law. ‘The amount of the execution as des- 
cribed in the notice is fifty dollars, besides two dollars ;4,°, cost. 
The plaintiffs remitted, on the trial before the justice, all right 
to recover over fifty dollars. Judgment was rendered in favor 
of the defendant, and the plaintiffs appealed to the Circuit Court, 
but an appeal bond was not executed until some months after 
the appeal was granted. The defendant moved the Circuit 
Court to dismiss the suit, because the amount which the plain- 
tiffs were entitled to recover was over fifty dollars. He also 
moved the court to dismiss the appeal, because the appeal bond 
was not executed within five days from the time the judgment 
was rendered. These motions were refused, and the defendant 
excepted. ‘The constitution, it is true, limits the jurisdiction 
of a justice of the peace to fifty dollars, but by the decisions of 
this court the rule is settled that a plaintiff may remit of his de- 
mand all over fifty dollars, and thus bring his case within the 
jurisdiction of the justice.—Nibbs, use &c. v. Moody, 5 Stew. 
& Por. 198; King v. Dougherty, 2 Stew. 487; Bently v. 
Wright, 3 Ala. 607. It is, however, contended that the re- 
covery in this case being in the nature of a penalty, the plaintiffs 
could not remit a portion of their demand, so as to entitle them 
to sne before a justice of the peace. ‘The amount of recovery 
against a constable for failing to return an execution is given by 
statute, itis true, but we can see no reason why a plaintiff 
should be entitled to remit all over fifiy dollars, and recover be- 
fore a justice, when his demand arises out of contract, and yet 
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be denied the right to remit, when his demand arises from the 
failure of a constable to return an execution. ‘The amount 
which the plaintiff is entitled to recover against a constable for 
failing to return an execution is governed by the amount of the 
execution, and we think there is as much reason for allowing a 
plaintiff to remit a part of this demand, and thus bring his case 
within the jurisdiction of the justice, as there is for allowing 
him to remit a portion of his debt due by contract to enable him 
to sue in a justice’s court. 

2. Nor is it material when the appeal bond was executed, so 
the appeal was taken in the proper time.—See Johnson v. Hale, 
3 Stew. & Por. 331. Indeed it is the constant practice to al- 
low a bond to be given after the appeal is brought up, if the 
bond taken by the justice should be defective. It would there- 
fore follow that an appeal could not be dismissed for the want 
of a bond, if the party appealing will give bond when the mo- 
tion to dismiss is made. 

3. It is also insisted that there is error, because no declara- 
tion or statement of the cause of action was filed in the Circuit 
Court. This very point was ruled against the plaintiff in error, 
in the case of Coudry et al. v. Henly & Murphy, 4Stew. & P. 
9. In that case, a motion under the statute was made against 
a constable and his securities, before a justice of the peace, for 
failing to return an execution. ‘The cause was removed to the 
County Court, and there tried without a declaration, and this 
court held that none was necessary. 

We can discover no error in the judgment, and it must be 


affirmed. 


DUNCAN, Apm’r, vss HARGROVE er ats. 


1. Under the act of 1821, the administrator de bonis non is the proper 
party to revive a judgment recovered by the first administrator as 
such, he having died after its recovery. 

2. In a proceeding by scire facias to revive a judgment affirmed in the 
Supreme Court, it is not necessary to aver that the judgment of af- 
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firmance has been certified to the court below. An averment that the 
judgment of the Circuit Court was affirmed, &c., “as by the record 
and proceedings thereon, remaining in the said Circuit Court, will 
more fully appear,” is sufficient on general demurrer. 

3. The objection, that, although some of the defendants may reside in 
another county, branch writs of scire facias cannot issue to revive a 
judgment against them, if of any force, is not available on general 
demurrer. 


Error to the Circuit Court of Russell. Tried before the 
Hon. John J. Woodward, 


Tus was a proceeding by scire facias instituted by the 
plaintiff in error, as administrator de bonis non of Francis Wil- 
liams, deceased, to revive a judgment recovered by Milton 
Williams, the former administrator, in his life-time, against the 
defendants in error. ‘Two of the defendants resided in St. Clair 
county, to which county branch writs were issued for them. 
The declaration, after setting out the recovery of the judgment 
in the Circuit Court of Russell by the said Milton Williams, as 
administrator, and the removal of said judgment by writ of 
error to the Supreme Court, avers that the judgment of said 
Circuit Court was in said Supreme Court affirmed, ‘as by the 
records and proceedings thereon, remaining in said Circuit 
Court, will more fully appear,” &c. To this declaration there 
was a demurrer, which was sustained by the Circuit Court. 
The ruling of the court on the demurrer is now assigned as error. 


Gro. D. Hooper, for the plaintiff. 


Betser, for the defendants: 


1. The declaration should have avered that the Clerk of the 
Supreme Court had certified the judgment of the Supreme 
Court to the Circuit Court——Barron v. Pagles et al., 6 Ala. 
422; McCollum v. Herbert, 12 ib. 282. And in certain issues 
this certificate alone will not prove that the case has been sent 
back to the primary court, &c.—Draughan v. Bank, 3 Stew. 54. 
It is believed that the declaration is defective in not distinctly 
stating how the record has come from the appellate to the pri- 
mary court. 

2. The declaration, independent of this, is not sufficiently 














JUNE TERM, 1850. 79 


Duncan, adm’r, v. Hargrove et als. 











certain and descriptive in its terms. The pleader has chosen to 
make the sczre fucias the writ——Toulmin v. Bennett, 3 Stew. 
& Port. 220. 

3. There is no authority to issue a branch scire facias in 
such a case as this, and it connects itself with the declaration, 
because it is revived against all the defendants served: And 
the declaration in this case is substituted for the scire facias, at 
the instance of the pleader.—-Toulmin v. Bennett, 3 Stew. & 
Port. 220. It is believed that our statute, about joint obligors, 
does not reach this case.—Clay’s Dig. 322, § 59. 


PARSONS, J.—It was held in the case of Warren’s Ex’r 
v. Rist, 16 Ala. 6S6, that, under the act of 1821, the adminis- 
trator de bonis non of an estate isthe proper person to revive a 
judgment recovered by the first administrator as such, he having 
died after the recovery. This disposes of the first question in 
this case. 

2. It is now contended for the defendant in error, that the 
declaration should have avered that the Clerk of the Supreme 
Court had certified the judgment of that court to the Circuit 
Court. The declaration avers the recovery of the judgment in 
the Circuit Court; the writ of error; that the writ of error was 
by the Supreme Court dismissed, and that the judgment of the 
Circuit Court was here affirmed and judgment rendered accord- 
ingly, ‘¢as by the record and proceedings thereon, remaining in 
the said Circuit Court, will more fully appear,’ &c. It is set- 
tled that the sez. fw. to revive this judgment was issued correctly 
from the Circuit Court, in which alone the judzment could be 
revived.——Barron, adm’r, v. Pagles et al., 6 Ala. 422. The 
judgment of this court, in such cases. is to be certified to the 
Circuit Court. The record of this court is thus removed, so 
far as necessary in this proceeding, into the Circuit Court. 
The declaration refers to the record of this court remaining in 
the Circuit Court, by the words, ‘as by the record,” &c. quoted 
above. The objection made by the demurrer in this case is 
not, therefore, that the record is not there, or that there is no 
such record, but it is that it is not stated that it went there by 
certificate. However muiterial the certificate might be upon 
some questions, we think it is not material on a demurrer, and 
more especially a general demurrer, under the statute. 
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3. It is contended that there is no authority to issue branch 
writs of scz. fu. in such a case as this, where the defendants re- 
side in different counties. If that were admitted, which we do 
not decide, however, the answer is that a demurrer to the decla- 
ration is not the appropriate mode of making the objection. 
We think there was error in sustaining the demurrer to the 
declaration. Let the judgment be reversed and the cause re- 
manded. 


~—_errerer meena 


BOSTWICK & KIRKLAND vs.. BEACH... 


1. Where a garnishee in a suit commenced by attachment answers 
and admits an indebtedness to the defendant, the mere refusal of the 
court to grant a motion for judgment on the answer, made by the 
plaintiff before he has obtained a judgment against the defendant, 
will not discharge him. 

To sustain a judgment against a garnishee it is not necessary that 
his answer should appear in full upon the record. It is sufficient, if 
the record shows, that he has been returned summoned by the pro- 
per officer. that a judgment has been rendered against the defend- 
ant, and that he admits an indebtedness to him, which could be re- 
covered in an action of debt, or indebitatus assumpsit. 

. Whenever a garnishee submits to answer, or when the suit is not 
terminated by judgment against the defendant, the garnishee con- 
tinues before the court for the purpose of receiving its judgment up- 
on his answer. 


ie) 


w 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Srewanrt, for the plaintiffs in error: 

The error assigned is the rendition of the judgment against 
the garnishees. ‘The judgment purports to be rendered on the 
answer—and not on any default. A motion was made for judg- 
ment on the answer at the return term and overruled. ‘That is 
conclusive as to the liability of the garnishee on that answer. 
The court relies to sustain the judgment on the fact that no fur- 
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ther answer was made; but the party was not called on to an- 
swer further, and no default is ascertained. ‘Therefore the 
court is confined to the answer alone, and must take it as of the 
time when it was filed. It must have created a liability then, or 
it could not afterwards, without some additional fact, either by 
answer or by default to answer, ascertained and recorded. But 
did the garnishees answer, and what was their answer, and how 
does it get on the record? There is no sufficient evidence of 
it, or of what it was. 

We have not the whole of the answer but a recital of what it 
contained, or a part, in an ex parte entry, made when the gar- 
nishees were not present, nor called. The answer must be of 
record—and if not there, it must be put there by a proper entry, 
nunc pro tune, on notice and record evidence. 

There is no foundation for the judgment against the gar- 
nishees—no answer appearing of record at the return term, and 
no proceedings at that term, nor entry of record, nunc pro tune. 


Wu. G. Jongs, for the defendant. 


CHILTON, J.—The plaintiffs in error were summoned as 
garnishees to answer what they were indebted to Lyman Lewis. 
The garnishment was executed upon them the 3d March 1848, 
requiring them to appear and answer at the next succeeding 
term. At the spring term of the court, 1848, to which the sum- 
mons of garnishment was returnable, no entry appears of record 
to have been made as to any proceedings against the garnishees. 
At the fall term 1848, an entry was made, which recites that 
‘the plaintiffs came and moved the court for judgment against 
Bostwick & Kirkland on their answer as garnishees, and, it be- 
ing shown to the satisfaction of the court, that the said Beach 
sued out an attachment from the office of Joel A. Roberts, a 
justice of the peace of Mobile county, on the 3d day of March 
1848, returnable to the then next term of the Circuit Court of 
Mobile county, upon which writ of attachment such proceed- 
ings were had in said Circuit Court, that on the 27th December 
1848, the said Beach recovered a judgment against the said 
Lyman Lewis, for the sum of $325 35, and costs of suit; and 
it being further shown that the said Bostwick and Kirkland were 
summoned by the sheriff of Mobile county on the third day of 
March 1848, to answer at the then next term of the said Circuit 
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Court, as to what amount they were indebted to the said Lyman 
Lewis at the time of the service of said garnishment, where- 
upon, during the said term of the said Circuit Coart, the said 
Bostwick and Kirkland made their answer in open court, setting 
forth that they had given their promissory note in writing to the 
said Lewis, for the sum of $653 ,,7,, dated the 7th Feb. 1848, 
and payable six months after date, which amount they still owe 
to him: upon which said answer the said Beach moved for judg- 
ment, which motion was then refused by the court, and the said 
motion was continued by the court to this term; and the said 
Bostwick and Kirkland having failed to make any further an- 
swer, it is considered by the court that the said William Beach 
do recover,” &c. 

It is insisted that as the record shows the court overruled thie 
motion for judgment made at the previous term, that this deter- 
mination of the court is conclusive upon the plaintiff in attach- 
ment, and operates to discharge the garnishees. We do not 
think this a proper construction of the recitals in the judgment 
entry. No judgment had been rendered against the defendant 
in the attachment, and until such judgment was rendered, none 
could properly have been rendered against the garnishees.— 
Gains v. Bierne & McMahan, 3 Ala. 114. When, therefore, 
the motion for judgment was made at the term to which the 
garnishees were summoned, the court responded that the mo- 
tion should be disallowed, or as the recital has it, ** overruled,”’ 
but continued. The evident meaning of which is, that.it was 
disallowed then, but continued until the plaintiff in attachment 
should obtain his judgment and the indebtedness of the gar- 
nishees should fall due. Upon any other construction, the en- 
try would be contradictory and absurd. 

But it is objected that there is no sufficient evidence that the 
garnishees answered, or what that answer was. This objection 
cannot be sustained. ‘The entry sets forth that they answered, 
admitting an indebtedness at a previous term, and sets fort! 
particularly the character of such indebtedness. Now although 
the statute seems to contemplate that the garnishees should an- 
awer orally, except when interrogatories are propounded under 
the recent statute, (when they may answer orally by consent, 
Dig. 63, § 44,) yet they may answer in writing, and such is the 
usual practice. But their answer, whether verbally or in writing, 
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is no part of the record, unless so made by a bill of exceptions, 
or by recitals in the judgment entry.—Gains v. Bierne, supru; 
Saunders v. Camp, 6 Ala. 74. It is not necessary, therefore, 
to sustain the judgment, that the answer of the garnishees should 
appear in full in the record. It is sufficient that they have been 
returned summoned by the proper officer as garnishees, that a 
judgment has been rendered against the defendant in the at- 
tachment to whom they are indebted, and that they admit an in- 
debtedness to the defendant in the attachment, which he could 
recover against them in an action of debt, or indebitatus assumpsit. 
Long v. Clements, 9 Ala. 422; Harrell v. Whitman, at the pre- 
sent term; McGehee v. Walke, 15 ib. 183. It is very clear 
that the recitals in this judgment are sufficient to sustain it. 

But it is insisted these recitals were made in the absence of 
the garnishees, and that therefore they should not be bound by 
them. Several decisions of this court show that the garnishee 
is not discharged by the omission to proceed against him at the 
first term to which he is summoned. In Robison v. Starr, 3 
Stew. R. 90, it was held that the omission to take judgment ni- 
si against him at the first term, there being no judgment against! 
the defendant in the attachment, did not discharge him. So, in 
Gains v. Bierne, supra, a judgment was sustained upon an an- 
swer made and filed at a subsequent term—see also, Leigh v. 
Smith, 5 Ala. 583; Graves v. Cooper, 8 ib. 814; and Lockhart 
v. Johnson, 9 ib. 224. These several cases fully sustain the 
position, that “‘ whenever a garnishee submits to answer, or when 
the suit is not terminated by judgment against the defendant in 
attachment, the garaishee continues before the court, for the pur- 
pose of receiving the judgment upon his answer.”"—9 Ala. 224; 
Sib. 814. The garnishees were then properly before the court, 
in legal contemplation; the entry recites enough to show the 
judgment against them was properly rendered; and we have but 
to add, that it must be affirmed. 


























84 ALABAMA. 





GOULD vs. HILL, By NExT FRIEND, &c. 


1. The words, “exclusively to her and the heirs of her body forever,” 
when used in a bequest of slaves by a father to his danghiter, then a 
married woman, are sufficient to exclude the marital rights of the 
husband. 

2. A court of equity will entertain a bill filed by a married woman, and 
protect her in the enjoyment of her separate estate in slaves, when 
they have been levied on under attachment at the instance of a cred- 
itor of the husband, and, judgment having been rendered, have been 
demanded by the sheriff of the husband, by whom they were re- 
plevied, for the purpose of selling them under the execution. 


Error to the Chancery Court of Mobile. Tried before the 
the Hon. J. W. Lesesne. 


Tue bill in this case was filed by the defendant against the 
plaintiff in error, for the purpose of restraining from selling cer- 
tain slaves, alleged in the bill to be her separate property, under 
an execution against James N. Hill, her husband. The facts 
of the case will be sufficiently understood from the opinion of 
the court. ‘The chancellor granted the relief prayed, and his 
decree is now assigned as error. 


W. G. Jones, for the plaintiff in error. 
Samira, for the defendant. 


DARGAN, C. J.— Whether the complainant has shown any 
right to the slaves in controversy depends on the construction 
of the will of Jordan Anderson, her father, the fifth clause of 
which is in the following language: “ My will is, that my daugh- 
ter, Mary, have a negro girl named Mary, exclusively to her and 
the heirs of her body for ever.” At the time of the execution 
of this will the complainant was a married woman, and the ques- 
tion is whether the complainant took a separate estate in the 
slave, or whether she became the property of the husband. 
There is, it is true, much conflict in the decisions in regard to 
the words that will create a separate estate in favor of a married 
woman, and it has been well remarked by counsel, that this con- 
flict in the decisions of courts arises in consequence of two 
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general rules of law;—first, that no precise words are necessary 
to create a separate estate, but if the intention of the testator or 
donor be clear that the property was intended for the separate 
use of the wife, then the marital rights of the husband will not 
attach upon it—secondly, the Jaw favors the rights of the hus- 
band, and before they can be excluded, it must plainly appear 
that such was the intention of the donor or testator. These two 
general rules, although entirely consistent with each other, have 
produced the conflict of decisions; for what will be considered 
plain and manifest by one, not unfrequently will be considered 
doubtful or uncertain by another, and thus different courts, gov- 
erned by the same general rules, come to different conclusions. 
Yet we have but one guide, and that is, the intention of 
the testator or donor. When we ascertain his intention, the 
law is ascertained. What then was the intention of the testa- 
tor? He says, my will is that my daughter, Mary, have a negro 
girl named Mary, exclusively, to herself and the heirs of ber 
body. Exclusive of whom? Did he mean of his other lega- 
tees? ‘Then the word has no legal effect whatever, for had it 
been omitted, all others except the husband would have been 
excluded from all interest in the slave. We can only give it 
effect by holding that the testator intended to exclude the in- 
terest of the husband, and this we think the correct construc- 
tion of the will. The gift is to the complainant, exclusively. To 
make it such, the rights of the husband must be excluded. In 
the case of Margetts v. Barringer, 7 Sim. 482, the testator gave 
his residuary estate to his two daughters, share and share alike, 
for their own use and benefit, independent of any other person. 
The vice-chancellor said, that the words, independent of any 
other person, meant independent of all mankind, and therefore 
excluded the husband. So, in the case of Newman v. James, 
12 Ala. 31, this court held that property conveyed by deed to 
a married woman, ‘to her and to her heirs, to have and to hold 
the same to and for her use, benefit and right, and of her heirs, 
without let, hindrance, or molestation whatsoever, was free from 
the marital rights of the husband.” Now I think the language 
of the testator, in the case before us, is much stronger to show 
that he did not intend that the husband should take, than in the 
cases we have just cited; for, if the testator intended that his 
daughter, who was then a married woman, should take exclu- 
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sively, he necessarily must have intended that her husband 
should not; and by no rule of construction can we say that he 
did not intend his daughter should take the property exclusively 
to herself, when in plain language the testator declares such 
to be his will. Nor is there anything in the case of Pollard v. 
Merrill & Exemer, 15 Ala. 169, that militates against the view 
we have taken. ‘The principle recognised in that case is this, 
that where property is conveyed to the joint use of husband 
and wife, the husband will take the whole to the exclusion of 
the wife; and the court there admitted that the intention of the 
donor was to govern, in ascertaining whether the wife took a 
separate estate, and that this intention did not depend on the 
use of any particular words, but if it plainly appeared from the 
language of the donor that he intended to create a separate es- 
tate in the wife and to exclude tie rights of the husband, that 
his intention should prevail. Here the intention is apparent. 
We cannot doubt as to what the intention was, and we think the 
chancellor did not err in decreeing the slaves to be the separate 
property of the complainant. 

2. But it is urged that there was no necessity for filing this 
bill; that it does not appear from the proof that the defendant 
intended to levy on the slaves as the property of the husband, 
and therefore the bill should be dismissed. We cannot agree 
with the plaintiff’s counsel. The facts disclosed by the proof 
in this cause, in our opinion, fully authorise the complainant to 
come into this court, for the purpose of protecting her rights. 
The defendant had caused an attachment to be levied on the 
slaves as the property of her husband, who had executed a 
bond to replevy the same. After judgment had been rendered 
on the attachment, the slaves were demanded by the sheriff. 
These facts within themselves fully authorise the complainant 
to come into this court to have her rights ascertained and pro- 
tected. 

Let the decree of the chancellor be affirmed. 
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WILLIAMSON & WIFE vs. MASON, Apw’x, &c. 


1, An administrator cannot be compelled to make distribution of the 
estate within eighteen months after grant of administration, unless 
the estate has been reported solvent. Whether, if such report has 
has been made, distribution will be decreed—QueErE # 


Error to the Orphans’ Court of Wilcox. 


J. W. Pryor, for the plaintiffs in error: 

The demurrer admits that the administratrix has sufficient 
property in her possession, besides that of which petitioner 
prayed distribution, to pay all the debts of her intestate. 

It is the duty of the representative to distribute the estate of 
his intestate within three months after reporting estate insolvent. 
Acts 1820, ch. 20, § 1; Toulmin’s Dig. 333; Clay’s Dig. 196, 
$22. And it is his duty to report the estate solvent, as soon as 
he can ascertain the fact. In this case, the fact of the solvency 
is admitted by the demurrer ; and it is the duty of the adminis- 
tratrix to make distribution, without petition by the distributees. 

The act authorising petition was passed in 1812.—Clay’s 
Dig. 196, § 23. That requiring the administrator to make dis- 
tribution within three months after representing the estate sol- 
vent, was passed in 1820, and should be observed by the ad- 
ministrator, whether the distributees petition or not. 

It may be said, that it does not appear from this petition that 
the estate has been represented solvent. But the neglect of 
the administratrix to do this does not affect the right of the dis- 
tributees to have distribution within three months after estate is 
known by administratrix to be solvent. 

Now, if it was the duty of the administratrix to make distri- 
bution as soon as she ascertained the solvency, what objection 
can be urged to the petition, though eighteen months had not 
elapsed? Suppose the act of 1812, (Clay’s Dig. 196, § 23,) had 
not been passed, could not distributees petition as soon as they 
are entitled to distribution ? 


Stone & Jupce, for the defendant: 
1. The demurrer to the petition was rightfully sustained, be- 
cause it was filed before the expiration of eighteen months after 
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the granting of letters of administration. —@lay’s Dig. 196, § 23. 
This act ascertains the period when an estate shall be distributa- 
ble.—Harrison v. Harrison et al., 9 Ala. 470—see also, Leay- 
ens v. Butler, ct uz. 8 Port. 380. 

2. By the act of 1820, (Clay’s Dig. 196, § 22,) within three 
months “ after an estate is represented to be solvent by the admin- 
istrator,”’ distribution may be made, &c.—but this is not a pro- 
ceeding under that statute which contemplates that the adminis- 
trator shall be the actor. Besides, this act ‘is not imperative 
on the Orphans’ Court.””—-Reynolds’ Adm’rs v. Reynolds’ Dist’s, 
11 Ala. 1023. 


PARSONS, J.—The plaintiffs in error filed their petition 
in the Orphans’ Court of Wilcox county, against the defendant 
as administratrix of her late husband, Jonathan Mason, de- 
ceased, alleging that Mrs. Williamson was the sole heiress of 
the intestate, and, except the widow, the administratrix, his only 
distributee. The petitioners prayed a distribution of a large 
part of the personal estate of the intestate, alleging that there 
was enough besides to pay all debts of the estate. ‘The admin- 
istratrix demurred to the petition, and the court sustained the 
demurrer. ‘The party demurring is to be considered as ad- 
mitting by the demurrer all the facts that are well pleaded. But 
this petition does not allege that the administratrix had reported 
the estate solvent, and it appears that the petition was filed long 
before the term of eighteen months had elapsed, after the grant 
of the administration. This period of eighteen months is al- 
lowed by the statute to administrators, before a distributee can 
compel the administrator to distribute the estate, for reasons 
which are obvious toall. There is one case, however. in which 
distribution may be required before the lapse of the eighteen 
months, as we understand the statute—that is, the case of a 
report from the administrator, that the estate is solvent. This 
report can be properly made, only when the estate is ‘* not in- 
volved in debt, so as to enforce a sale of any part of his, or 
her estate.”—Clay’s Dig. 196, § 22. This shows how we are 
to understand the word ‘solvent,”’ as used in the act. If dis- 
tribution can be decreed in any case, before the eighteen months 
expire, (a question which it is not necessary to decide in this 
case, although that, as already said, is our present understand- 
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ing of the act,) it is only where the administrator reports the 
estate as solvent; thus admitting, at his peril, that the estate is 
‘not involved in debt, so as to enforce a sale of any part”’ 
thereof. In this case, the administratrix had not reported the 
estate solvent; and the fact that she had reported it solvent is 
not stated in the petition; therefore, the petition was demurra- 
ble, and for this reason the judgment is affirmed. 


BOBE, Apm’r, vs. FROWNER & WIFE. 


1, It is in the diseretion of the primary court to permit a plea to be 
filed at any time before the trial of a cause, and the exercise of such 
discretion is not revisable on error. 

2. A demurrer to a plea admits it to be properly filed and only brings 
in question its legal sufficiency. 

3. If an administratrix marries pending a suit against her as such, the 
plaintiff may proceed to judgment without making the husband a 
party. 

. The marriage of an admiunistratrix does not divest her of the title to 
the assets of the estate, but they remain subject, notwithstanding the 
coverture, to be seized and sold under execution against her in her 
representative character. 


— 


ut 


. Tae busband of an administratrix is liable for the devastavit of the 
wife, whether committed before or during the coverture, if his lia- 
bility be fixed before the death of the wife. 

6. 


In an action agaiust husband and wife to recover upen a judgment 
reudered against the wife as administratrix, suggesting a devastavit 
by her, a plea that the defendants intermarried before the rendition 
of such judgment, is no bar to the action, and is properly ad- 
judged bad on demurrer. 


Error to the Circuit Court of Mobile. ‘Tried before the 
Hon. John Bragg. 


Stewart, for the plaintiff in error: 
1. The new trial was granted on the condition that issue 
should be joined at next term. The defendants had no right 
7 
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to plead any special plea, but were bound by the condition to 
join issue on the declaration. The condition was not to plead 
to issue, but it was to join issue on what was already avered’ 
before the court: By the course pursued, no issue was joined, 
but the plea attempts to set out new matter by special plea, or 
to treat it as new matter, and thus avoid joining issue on the- 
averments, as alleged: 

2. Where an action is pending against the wife, her marriage 
cannot defeat the action, but it must proceed as if she had not 
married.—Roosevelt v. Dale, exec’x, 2 Cow. 581; 1 Chitty’s 
P]. 449-57-58-59; Cooper v. Hunchin, 4 East. 521; King & 
Wife v. Jones, 2 Strange, 811; Marden v. Lee, 3 Burr. 1469; 
Anonymous, 1 Salk. 117; Ib. 1 Show. 89; King & Wife v. 
Jones, 2 Lord Ray. 1525; 2 Saun. R. 220, (side p. 72, k, 1, m.) 

3. And after judgment against the wife, execution can issue 
against her.—Cooper v. Hunchin, 4 East. 521; Doe v. Butcher,. 
3 Maule & Sel. 557; Doyley v. White, Cro. James, 323. 

4. The husband is chargeable for the torts of the wife, whether 
before marriage or after marriage, and can be charged with them 
in an action against husband and wife.—5 Com. Law R. 422; 


Keyworth v. Hill, 3. Barn. & Adol. 685. 


Wma. G. Jones, for the defendants: 

The usual and proper-course for the plaintiff to have taken 
in his: original suit, would have been to make the husband, 
l’rowner, a party to the suit by sczre facias.—Clay’s Dig. 314, 
§ 8. What was the effect of the plaintiff having taken judg- 
ment against the female defendant, in. the original case, without 
noticing her marriage, or making her husband a party?) Whether 
such judgment is void or voidable only, it is sufficient for the 
defendants in this case to show that it constitutes no legal lia- 
bility on the husband. 

It is a general rule, that the wife after marriage cannot make 
any valid contract binding the husband, without his knowledge 
orconsent. It would seem:to follow from this, that she cannot 
bind the husband by allowing a judgment to. be taken against 
her, as if she were a feme sole. If she could do this, she might 
thus indirectly bind her husband for any amount, and in fact 
might ruin him. This especially should not be allowed in a 
case agtunst a feme sole administratrix, who marries before judg- 
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iment. By the marriage, the husband becomes administrator. 
He can act as such, without the concurrence of the wife, and 
she during the coverture can do no valid and binding act as 
administratrix.—L Roper on Hus. & Wife, 187, (32d vol. Law 
Lib. 120;) Wms. on Ex’rs; Pistole v. Street, 5 Port.64-70. By 
a judgment against an administrator, and a return of nulla bona 
on the execution issued on it, a devastavit is fixed on the ad- 
ministrator. Now, to hold that the judgment taken against Mrs. 
Frowner as administratrix, after her marriage, and without 
making her husband a party, constituted any liability on the hus- 
band, would be to enable her, without his knowledge or con- 
sent, to fix a devastavit on him. The plaintiff in his original 
suit might have made the husband a party by scv. fa.—Clay’s 
Dig. 314, § 8. It seems that in that suit the defendant could 
not plead her coverture, which occurred after the suit was com- 
menced, either in abatement or in bar.—1 Chitty’s Pl. 449; 2 
Roper on Hus. & Wife, 128, (82d Law Lib. 78.) The plain- 
tiff then had his election in the original suit, either to go on 
against the feme defendant alone, without making the hysband a 
party, or to make the husband a party. If he wished or intended 
in any way to make the husband liable, or to affect his interest, 
he was bound to make the husband a party. By taking the op- 
posite course, he has elected to look to the wife alone, and can have 
no recourse against the husband. See, specially, what is said 
by the judges, in Cooper v. Hunchin, 31 East. 521. The 
case of Haygood v. Harris, 13 Ala. 65, is not precisely in point, 
but it is fairly inferable from what is said by the court, that the 
judgment rendered against a married woman, as if she were a 
feme sole, would not be binding on the husband. 


CHILTON, J.—The declaration in this case contains two 
counts, to each of which a demurrer was interposed. 

The first count avers a suit by Bobe, the plaintiff in this suit, 
against one Acre; that pending the suit Acre died, and his widow, 
who had been appointed his administratrix, was made a party 
defendant to said action; that Bobe recovered judgment against 
her, on the 23d April 1840, for $1,031 875, besides costs of 
suit, to be levied of the goods and chattels of the said Acre in 
her hands as administratrix unadministered ; and that execution 
duly issued on said judgment and had been returned “ no pro- 
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perty found.” It is further avered, that property of the said 
Acre came to the hands of said administratrix, to the value of 
$12,000, which she has wasted and applied to her own use; that 
she afterwards married James Frowner, her co-defendant in this 
action; and that the said judgment remains wholly unpaid. 

The second count alleges that the present plaintiff, as admin- 
istrator, &c. recovered a judgment, &c. in said court against 
the defendant, Mary Ann, who was then the administratrix of 
Samuel Acre, deceased, for the sum of $1031 ,°7,, besides costs, 
which judgment remains of full force and unsatisfied. 

The demurrers to these counts being overruled, the defend- 
ants pleaded five several pleas. The fifth plea, to which a de- 
murrer was overruled, was in these words: “And for a further 
plea in this behalf, the said defendants say, that the said plaintiff 
ought not to have and maintain his aforesaid action thereof 
against them, because they say, that before the rendition of the 
said judgment in the said plaintiff’s declaration mentioned, to- 
wit, on the 4th day of June 1839, in the county aforesaid, the 
said defendant, Mary Ann, intermarried with the said defendant, 
James I’rowner, and that the said defendant, Mary Ann, was, 
at the time of the rendition of said judgment, a married woman, 
and this the said defendants are ready to verify; wherefore, they 
pray judgment, &c. 

This being adjudged on demurrer to constitute a good 
bar to the action, the plaintiff refused to reply to it, and there- 
upon judgment was rendered by the court for Frowner and wife. 
Before, however, proceeding to consider the questions raised, 
as to the sufficiency of the plea and declaration, it may be pro- 
per to notice some preliminary objections made to the time of 
filing the plea, as well as the right to file it under the previous 
order of the court granting a new trial. The verdict of the 
previous term had been set aside, and a new trial granted upon 
condition of payment of cost and “joining issue” by the next 
term. ‘The counsel for the plaintiff in error insists that by 
joining issue was meant, that the defendants should take issue 
upon the facts avered in the declaration, and that they were not 
authorised to file a special plea alleging new matter. In our 
opinion, the order should not be understood in so restricted a 
sense. ‘The verdict having been set aside without designating 
the character of the pleading, upon which issue was to be joined, 
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it was competent for the court, at any subsequent term, to allow 
the defendants to plead any plea which might be deemed neces- 
sary to reach the merits of the controversy. We do not think 
the order was designed to limit the defendants to the general 
issue, but was an exercise of the discretionary power of the 
court to speed the cause, and have it ripe for a hearing at the 
next term, requiring, however, no waiver on the part of the de- 
fendants of any plea which they might otherwise have pleaded. 
It was within the discretion of the court to aliow the plea to be 
filed, and this discretion is not revisable on error.—Planters’ & 
Mer. Bank v. Willis, 5 Ala. 770. Besides, the demurrer to 
the plea admits it to be filed, and upon such demurrer the plain- 
tiff can only contest its lega! sufficiency.—Powers v. Bryant’s 
Adm’r, 7 Port. R. 9. 

We then come to the examination of the novel question pre- 
sented by the plea, which, so far as we are advised, is for the 
first time presented in this court. The proposition may be thus 
stated—Is a judgment rendered against an administratrix, who 
marries pending the action, but whose husband is not made a 
party to the suit, and upon which judgment a return of “no 
property’ has been made on an execution, de bonis intestatis, 
binding upon the husband and wife, and can a recovery be had 
thereon against them, upon a declaration on the judgment, sug- 
gesting a devastavit? It isa general rule, that when a feme sole 
is sued for a debt contracted dum sola, and she marries pending 
the action, such marriage cannot be pleaded, either in bar or in 
abatement of the suit. The plaintiff, if he elects to do so, may 
proceed in the action, without regarding the marriage, and take 
judgment against the wife. He may also have his execution, 
but, as her estate is transfered by the marriage, her personal 
property absolutely, and her real estate pending their joint lives, 
nothing ordinarily can be taken in execution, so that the process 
becomes nugatory. But, it is said, the wife in such case, by 
the English law, may be taken with a ca. sa., and the debt se- 
cured perhaps in this way.—1 Chitty’s Pl. 449, and cases cited; 
1 Bacon’s Ab. by Bouv. 19; Roosevelt v. Dale, 2 Cow. R.5S81. 
In the case last cited, the administratrix married pending the 
suit, and it progressed against her without noticing the marriage, 
but the husband was regarded as the party to be really affected, 
and was allowed to interpose and make affidavits as the sub- 
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stantial party. We may then consider it as a clear proposition, 
that judgment may be rendered against an administratrix, not- 
withstanding she marries pending the suit—1 Chitty’s Pl. 57. 
Having progressed thus far, let us inquire whether this judg- 
ment, as against the assets of the estate, could have been made 
available. 

It is certainly true, that upon the marriage, the husband, for 
his own safety, becomes the administrator in right of his wife, 
and he can take possession of the assets, and dispose of them 
even against her consent, and she becomes incapable of con- 
troling him in the exercise of the powers of an administrator 
during their: joint lives—Pistole v. Street, 5 Port. 64. But 
although, as we have said, the marriage is a transfer to the hus- 
band of all the personal property in possession of the wife at 
the time of the marriage, or which might thereafter come to her 
possession 2m her own right, yet it makes no gift to him of the 
goods aud chattels which belonged to ber in auter droit, as exe- 
cutrix or administratrix; because, says Sergeant Williams, “such 
a gift might prove disadvantageous to the creditors, &c. of the 
testator or intestate; besides, since the wife takes no beneficial 
interest in the property, there is none which the law can trans- 
fer to him.”—1 Wins. Ex’rs, 599. He has the power of dis- 
posing of the assets, but if he die before doing so, the estate of 
the wife, never having been divested, survives to the wife; neither 
do the outstanding assets survive to the husband in the event of 
her death, but go either to the executor of the wife, if she make 
a will of the assets to which she was entitled as executrix, or 
to the administrator de bonis non of the original testator or intes- 
tate—1 Wms. Ex’rs, 598; Ib. 40. As then the judgment 
against the wife is valid, notwithstanding the intervening cover- 
ture, and her title to the assets is not divested by the coverture, 
it follows that they may be levied on and sold under the execu- 
tion against her. In Harris v. Corliss, 4 Mass. R. 659, it was 
held, that where a feme sole plaintiff married pending the suit, 
and the defendant pleaded the marriage in abatement, it was 
proper to give judgment against her for the cost. It was ob- 
jected in that case, that the judgment for costs against the wife 
would affect the interest of the husband, who was no party to 
the suit, but it was replied by the court, that such execution 
could not be levied upon the goods of the husband, nor could 
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dis body be taken, but she might be arrested and imprisoned, 
if he failed to pay the debt. It was further said, ‘if, instead of 
an execution on the judgment, the party recovering costs shall 
sue out scire fucias, or bring debt against the husband and wife, 
he must have judgment, for the husband cannot inquire into the 
merits of the former judgment. So, on the other hand, if the 
judgment against the wife be erroneous, the husband may bring 
error, suing it in his own and in his wife’s name, to reverse it.” 
In this case the declaration avers the judgment against the wife 
as administratrix, the issuance of an execution against the goods 
of the intestate, and a return thereon by the proper officer that 
no such goods were to be found. ‘This proceeding is clearly 
regular as against the wife—she had the privilege (and her hus- 
band through her was entitled to the same) of pleading plenc 
administravit, but this was not done. The husband could have 
appeared, and under our practice, upon a suggestion of the 
marriage, have been admitted as a party, but he failed to do this. 
It is said he received no notice. This was his misfortune, if 
he has been injured by the want of it, and the fault of his wife, 
the administratrix, in not advising him. But the creditords not 
to be prejudiced by his failure to come forward and defend. 
True, the latter could have become the actor under the statute 
by scire facias in making him a party, but he was not bound to 
pursue this course, and could, as we have shown, proceed 
against the wife alone. 

The record then furnishes the evidence of a devastavit against 
the wife. This is very clear. The next question then is, 
whether the husband is liable for her devastavit, and upon this 
point the authorities all agree that he is, whether the waste oc- 
curred before or pending the coverture, if his liability is fixed 
before the death of the wife. So, on the other hand, it is held 
that if the husband, who takes upon himself the administration 
in right of his wife, commit a devastavit and die, the wife, sur- 
viving him, is liable for his waste. .Such was the decision in 
Anngell v. Sir Wm. Cooper, Croke Chas. 519—see also, Com. 
Dig. 209; Cro. Jac. 191; 1 Roll. Abr. 931. The English 
practice in such case is, that after an execution of fiert facius 
de bonis testatoris has been returned ‘ nulla bona,” the plaintiff 
suggests a devustavit upon the roll, and a writ of scire ficri 
anquiry is awarded, and if the sheriff return a devastuvit, he is 
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required to summon the husband and wife, executor, &c. to 
show cause why execution de bonis proprits should not issue— 
(Lord Mounson v. Bourn, Croke Car.527)—but the party may 
resort to suit upon the judgment, as with us.—1 Roper on 
Hus. & Wife, 202. 

We have thus far treated the case, as though a return of nulla 
bona upon an execution issued on the original judgment had to 
be made to fix the liability of the wife; but it seems to be set- 
tled, that where the suit is upon the original judgment, and a 
devastavit is charged in the declaration, it is net required that 
any fiert facias should have been sued out upon such original 
judgment.—Roper on Hus. & Wife, 203, and cases cited; Sid. 
397; 1 Wils. 255; 3:'T. Rep. 685. We see no difference in 
principle, as the husband is liable for the devastavit of the wife, 
whether committed before or pending the coverture, between 
concluding him by a judgment rendered against her, whether 
judgment be rendered previous, or subsequent to the marriage ;. 
and since the judgment is confessedly valid, notwithstanding 
the intervening coverture, and the husband by the marriage as- 
~sumes a joint liability with the wife for the waste, which it is al- 
leged she has committed of the assets of the estate, it is clear, 
we think, that the plea which relies upon the intervening mar- 
riage as a bar to this suit, brought to recover upon the judg- 
ment, on a suggestion of the waste, is bad and should have been 
so adjudged. 

It is argued, that if the origina? judgment is binding on the 
husband, the wife, whe cannot bind him by contrast, may ruin 
him by permitting judgments in such cases to go against her, 
without his knowing any thing about the proceedings which 
result in their rendition. ‘To this it may be replied, that the 
husband is only liable for the devastavit of the wife—for her 
misapplication or waste of the assets of the estate, and she has 
power equally to ruin him in the commission of numberless torts 
for which he may be required to respond in damages. 

We have endeavored maturely to consider the questions in- 
volved, and have carefully examined the authorities, a few only 
of which we have cited, and our conclusion is, that the first 
count in the declaration is good. ‘The second is defective in 
not avering the marriage of Mary Ann Acre with the defendant, 
Frowner, thereby imposing upon him an obligation to pay the 
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judgment set out in that count as recovered against her. The 
plea should have been held bad upon the demurrer. 
Let the judgment be reversed and the cause remanded. 


DIXON, vusg, &c. vs. CASKEY, Sun’rr, Et as. 


1, Parties, sought to be charged on motion as the securities of a sheriff, 
may contest the fact of their suretyship, and introduce proof to show 
that they were not his securities at the time of the supposed default. 

2. Where the office of sheriff is declared vacant by an order of the 
judge of the County Court, in consequence of his refusal to give a 
new bond, his securities are not liable for his failure to return an 
execution, the return day of which had: not elapsed, when such or- 
der was made. 


Error to the County Court of Randolph. 


Tuts was a motion against Robert Caskey, sheriff of Ran- 
dolph county, and his securities, fer failing to return an 
execution, issued from the County Court in favor of the 
plaintiff against John Dobson. ‘The notice of the motion 
was served on the sheriff. alone, who appeared‘ and made 
up an issue of fact which was submitted to a jury fortrial. A 
verdict was rendered in favor of the plaintiff, who then intro- 
duced the bond given by Caskey as sheriff, and prayed judg- 
ment against his securities also. The securities, who were not 
parties to the issue, then appeared and introduced the proceed- 
ings of the County Court, from which it appeared, that after the 
delivery of the execution to the sheriff, but before the term to 
which it was returnable, one of the securities had filed a written 
notice in the County Court that he would no longer continue 
the security of the said sheriff, whereupon an order was made 
by the court and served upon the sheriff, requiring him within 
fifteen days to appear and give bond as by law required, or the 
office of sheriff would be declared vacant. On the 21st day of 
June, previous to the July term of the County Court, to which 
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the writ was returnable, the office was declared vacant, of which) 
the sheriff was notified, and he was required to return all the 
papers and processes in his hands to the clerks of the courts 
from which they were received. The plaintiff objected to the 
introduction of this record evidence, but his objection was over- 
ruled, and the court refusing to render judgment against the 
securities, the plaintiff excepted, and now assigns it as error. 


Hupson, for the plaintiff. 
Her in, for the defendants. 


DARGAN, C. J.—No notice of the intended motion against 
the sheriff was served on his securities, nor did they become 
parties to the issue submitted to the jury, which was made up 
between the plaintiff and the sheriff alone. Therefore, if it be 
admitted that the plaintiff could move the court for judgment 
against the securities and the sheriff jointly, upon the verdict 
against the sheriff alone, still it is very clear that he must intro- 
duce the proper proof that they, whom he seeks to charge as 
the securities of the sheriff, are in fact such, and if he fails to 
make such proof, he is entitled to judgment against the sheriff 
alone.—Spence v. Rutlege et al. 11 Ala. 557; Reed v. The 
Plant. & Merch. Bank, 3 ib.712; Garey v. Trost et al. 5 ib. 636. 
As it is incumbent on the plaintiff, when the securities are not 
made parties to the motion, to prove their suretyship to entitle 
himself to a judgment against them, it follows that they may 
contest that fact in any proper manner, and introduce proof to 
show that in fact they are not the sheriff’s securities; otherwise 
they would be bound by a proceeding to which they were not 
parties. 

The whole question, therefore, is, whether these defendants, 
whom the plaintiff sought to charge as securities, were such at 
the time the supposed default was committed? We are clearly 
of the opinion that they were not. True they were his securi- 
lies at the time the execution was placed in the sheriff’s hands; 
but before the return day thereof one of the securities had ap- 
plied to the county judge to be discharged from the bond ; the 
judge had issued a citation to the sheriff in the manner directed 
by the act to give a new bond with sureties; the sheriff had 
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failed to execute the bond required and the judge had declared 
the office vacant. ‘The judgment by which the office was de- 
clared vacant was rendered some time before the return day of 
the writ, and consequently the sheriff had not then made the 
default. The securities of a sheriff are liable for all his acts 
and omissions up to the time that his office is vacated, and if in 
the execution of process, whilst sheriff, he has done an act that 
creates a liability or duty to the plaintiff, the securities will con- 
tinue liable for the performance of that duty; as if the sheriff 
whilst in office has collected money on a fi. fa., and is removed 
before any demand has been made of it, they will continue lia- 
ble, notwithstanding his removal from office; but if the sheriff 
has been removed before any default has been made, and be- 
fore he has done any act under or by virtue of process, that will 
charge him and his securities, the mere omission to do, after the 
office is vacated, what otherwise would have been his duty, can- 
not charge his securities. This is the condition of the case be- 
fore us. The sheriff had until three days before the return term 
of the writ to make return upon it. He was therefore in no de- 
fault in not returning it at the time the office was declared va- 
cant; his securities were not then bound fer a failure to return, 
and consequently could net be afterwards charged for such a 
supposed default. 

We can see no error in the record prejudicial to the plaintiff, 
and the judgment must be affirmed. 


TUCKER & WIFE ws. MAGEE. 


1. 8. A., by articles of indenture, bound a slave to J. for the term of 
five years, to be taught the trade of a brick-layer and plasterer, and 
at the same time executed to E. A. an unconditional deed for the 
slave, which he delivered to J., with instructions to deliver it and 
the slave to E. A. at the expiration of the apprenticeship— Held, That 
the deed took effect in presenti, and invested E. A. with the absolute 
title and property in the slave, subject only to the special property 
confered on J. by the articles of indenture. 
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2. The contract of apprenticeship, whether a slave or white person be 
bound, is one of personal trust, and is not assignable. 

3. If one, to whom a slave is bound as an apprentice for a term of 
years, before the expiration of such term, renounces his trust, and 
suffers the slave to be converted by a third person, the owner will 
become entitled to the immediate possession, and may bring trover 
for the conversion. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Tuts was an action of trover for the conversion of a slave, 
and was brought by Elizabeth C. Acre against the defendant in 
error. After the institution of the suit, Elizabeth C. Acre in- 
termarried with Joseph ‘Tucker, who was thereupon made a 
party plaintiff with her. The facts of the case are these: Samuel 
Acre, in the sumnier of 1836, put the slave into the possession 
of Thomas S. James, who was a brick-layer and plasterer, and 
then agreed with the latter that he should take the slave, feed 
and clothe him for five years, and teach him the trade of a 
brick-layer and plasterer, and deliver him, at the end of that 
time, to the plaintiff, Elizabeth C., who was the said Samuel’s 
niece, and thena minor. Samuel Acre, at the same time, made 
a deed of indenture to James on the terms already mentioned, 
and also made a deed of gift of the slave am presenti to Elizabeth, 
the plaintiff, and delivered it to James, instructing him to keep 
it for her ; also to keep the slave and teach him the trade, and 
at the end of the term to deliver the slave and the deed of gift 
to her. After this Samuel Acre died, and his widow, having 
become his administratrix, about two years after the execution 
of the indenture and deed of gift, took the slave out of posses- 
sion of James, without his consent. After this Magee, the de- 
fendant, became administrator de bonis non of the estate of Sam- 
uel Acre, against which estate James claimed a debt of about 
four hundred dollars. An agreement was made between James 
and Magee, that the former would deliver to the latter the in- 
denture and deed of gift, in consideration of which, Magee was 
to pay James’ debt out of the estate, and employ him to do some 
work on property of the estate. James thereupon delivered to 
Magee the indenture and deed of gift, and Magee, as admin- 
trator of Samuel Acre, afterwards sold the slave. Elizabeth was 
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still a minor at the time of the trial below, and knew nothing of 
the deed of gift, until after the sale of the slave by Magee. 

The court below charged the jury that this action could not 
Le maintained, on the ground that the conversion occurred before 
the expiration of five years from the execution of the indenture. 
This charge is now assigned as error. 


Stewart, for the plaintiffs in error: 

1. Acre made a deed of gift. That was sufficient to pass the 
title to the donee, beyond the control of himself or of his ad- 
ministrator. If even Acre had retained the possession of the 
slave himself, or reserved a life estate, he could not reclaim the 
slave afterwards. No delivery of the property was necessary.— 
McCutchen, Adm’r v. McCutchen, 9 Port. 560. 

2. The delivery of the deed to James was a sufficient deliv- 
ery to her to vest the title in her. It wasa delivery to a trustee 
for her. She was an infant, and could take care neither ef the 
deed nor of the negro. Her assent to the gift is presumed, be- 
cause it is for her benefit and she was an infant, the law presumes 
acceptance, which is now ratified by her bringing suit. The 
deed was delivered to James, and he was instructed “to keep 
said deed for her.” ‘That was the trust; it was necessary, be- 
cause she was an infant. The delivery of the deed to her was 
to be absolute, after a certain time had elapsed. But the right 
was vested zn presenti ; the delivery was complete so far as Acre’s 
parting with the possession was concerned. A delivery to a 
third person is as valid as ifto the donee herself—McCutchen 
v. McCutchen, 9 Port. 650; Pope v. Randolph, 13 Ala. 221; 
Smith v. Wiggins, 3 Stew. 221. And this though the grantor 
should die before the deed comes to the hands of the grantee 
and it is only delivered afterwards—9 Port. 650. 

3. The deed of gift is a complete title of itself, and draws to 
it the right of possession, and would control and supersede any 
verbal disposition of the property. Dut there was an indenture 
of apprenticeship in writing also, which gave a particular estate or 
qualified right—they can well stand together—but the moment 
the deed of apprenticeship is violated, or cancelled and surrender- 
ed, then the deed of gift stands alone, in full force and opera- 
tion of itself and by its own force and effect, and the title and 
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right of possession of Elizabeth becomes complete and immedi- 
ate. The feature of the delivery of the deed must have its full 
force. 

4, The next question is, can the action of trover be maintain- 
ed? It is true that if James had not surrendered his right of 
possession and put an end to his own title by his own act, and 
violated his trust, he alone during the period of five years could 
have maintained trover for the conversion, because he alone had 
the right of possession during that time. But he oculd not main- 
tain trover, because his right was extinguished, surrendered, de- 
termined and released. Besides, his trust was violated by his own 
act in favor of the very party guilty of the conversion. Magee 
when he sold the slave was clearly guilty of a coaversion and 
wrong done to some one; who wasit? If not James, it could be 
no oneelse than Elizabeth Acre. Thetruth is, James’s right was at 
an end, and Elizabeth’s title was disencumbered of that particu- 
lar estate and she became entitled to the possession forthwith, 
and therefore trover was maintainable. 


CaMPBELL, for the defendant: 

The action of trover depends upon a right of possession in the 
plaintiff.—2 Saund. Pl. & Ev. 880 ; Chitty’s Pl. 48. No action 
could be brought by Elizabeth Acre unless an action on the case 
might lie against James.—Chitty’s Pl. 139. James was liable 
on his contract for any violation of it, but his surrender of the 
slave to Magee would not destroy the title for the term. 

The covenants are independent. The vice of the plaintiff’s 
argument consists in disregarding the contract with James. 
James has a right which is wholly neglected in their estimate of 
the law of the case. 


PARSONS, J.—The defendant’s counsel does not contend 
that the writing, which in the bill of exceptions is called a deed 
of gift, was an escrow, and we are entirely satisfied it was not. 
Hence, in this opinion, we will treat it, not as a writing deliver- 
ed to a third person as an escrow, but asadeed. But the 
counsel contends, nevertheless, that Elizabeth C. Acre, now 
Mrs. Tucker, had not a present right of possession of the slave, 
and consequently could not maintain an action of rover. The 
question therefore, is, whether or not she had a present right, 
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and this leads us into the circumstances of the case. And it is 
to be observed in the first place, that Samuel Acre reserved no- 
thing whatsoever to himself. ‘The entire title and property pass- 
ed from him by the indenture and deed of gift, both of which 
were executed at one and thesame time. We will consider the 
deed of gift first, for the present leaving the indenture out of 
view. The deed was delivered by the donor to Mr. James, to 
be by bim delivered to Elizabeth C. Acre, the donor’s niece, 
(who was then and at the time of the trial below a minor,) at the 
expiration of the term of five years specified in the indenture. 
This deed, we think, took effect from the delivery to James, and 
that a further delivery by James to Elizabeth was not necessa- 
ry for the purpose of vesting the property in her. There is a 
very well considered case, in which the court in speaking of a 
deed, and not of an escrow, observed, “if a grantor deliver any 
writing as his deed to a third person, to be delivered over by him 
to the grantee, on some future event, it is the grantor’s deed 
presently, and the third person is trustee of it for the grantee. 
And if the grantee obtain the writing from the trustee before the 
event happen, it is the deed of the grantor, and he cannot avoid 
it by the plea of non est fuctum, either generally or specially 
pleaded.” — Wheelwright et al. v. Wheelwright, 2 Mass. R. 452 
—see also, McCutchen v. McCutchen, 9 Port. 650; 4 Kent’s 
Com. 454. Then itis clear that the deed, considered by itself, 
took effect and vested the property and right of possession in 
Elizabeth from the time of the delivery of the deed to James. 
The donor thereby conveyed the title and property to Elizabeth, 
presently and absolutely, without any condition or reservation. 
But at the same time he bound the slave, by the indenture, 
to James for the term of five years, to be by the latter fed and 
clothed and taught a trade, and then delivered to Elizabeth. 
Thus James had, for these purposes, a right of possession of the 
slave for the term of five years. The special property was in 
him for this term and for these purposes. ‘Fo every other intent 
and purpose, and against every other person, the title and proper- 
ty were in Elizabeth. In this state of things, James, during the 
term and for a consideration to himself, surrendered his claim to 
the slave, together with the deed of gift and the indenture, to the 
defendant, to be sold as part of the estate of the donor, and the 
defendant sold him accordingly, well knowing all the facts. k 











104 ALABAMA. 
Tucker & Wife v. Magee. 








was after this that the present suit was brought. The contract 
of apprenticeship is one of personal trust, as well where a slave 
is bound as a white person. ‘The skill, habits, character and 
place of business of the person, to whom a child, or even a slave, 
is bound, to be instructed in a mechanic art, are, or ought to be 
first carefully considered by a parent or master wishing to bind 
his child or his slave. ‘* A personal trust which one man repo- 
ses in another cannot be assigned over, however able such as- 
signee may be to execute it.”"—Bacon’s Ab. Tit. Grants. An 
apprentice is not assignable —S Mass. R. 299; 19 Pick. 556. 
Every indenture of this kind is, we think, on the implied condi- 
tion that the slave or child, as the case may be, is to be employ- 
ed according to the nature and objects of the contract. This 
principle may, indeed, extend to bailments of a different and 
less delicate character.—In Whitlock v. Heard, 13 Ala. 176, 
the language of the Chief Justice was: “ Itis very clear that if 
a factor, or other bailee, having a lien on goods, sell them or 
convert them to his own use, &c., the owner may bring trover 
for them immediately, without regard to the lien.” And this 
court held, in Rasco & Brently v. Willis, 5 Ala. 38, that in 
the hiring of slaves, there is an implied stipulation that the slave 
is to be employed in some honest pursuit; and if the hirer 
should incite or compel the slave to steal, or become the re- 
ceiver of stolen goods, the owner would have the right to rescind 
the contract and resume the possession of the slave. In every 
apprenticeship or hiring of slaves, when the spirit of the con- 
tract is grossly violated, in respect of the use or disposition that 
is made of the slave, this principle must apply with peculiar 
force. And if it could not be supported upon the principles 
of the common law, with regard to bailments of ordinary property, 
we should be disposed to maintain it, as necessarily resulting 
from the peculiar nature of slave property ; for there must be 
some distinctions between slaves and other property. However,’ 
it is, perhaps, unnecessary now to allude to such distinctions. 
It was held in Vermont that, where the owner of cattle leased 
them for a term of years, under an agreement that, at the expi- 
ration of the term, the lessee might either return the cattle or pay 
a stipulated price for them, and the lessee sold the cattle before 
the term had expired, such sale determined the lessee’s right of 
possession, and that the owner might maintain trover for the 
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cattle against both seller and purchaser.—Grant v. King et al. 
14 Vt. 'R. 367. In the present case, James renounced and 
abandoned his trust and with it his special property in the slave, 
and consequently we think, Elizabeth became entitled to the 
immediate possession and might bring trover for the conversion. 
The opinion of the court below was contrary to the principles 
of this opinion. Wherefore the judgment is reversed and the 
cause remanded. 


WARE vs. ROBERSON. 


1. The parol admissions of a party, made out of court, are not admis- 
sible to prove the contents of a judgment, rendered against him by 
a justice of the peace, and the proceedings connected therewith, un- 
less it be shown that the higher and better evidence cannot be pro- 
duced. 


Error to the Circuit Court of Talladega. Tried before the 
Hon. John J. Woodward. 


Rice & Morea, for the plaintiff in error: 

1. The contents of papers or proceedings had before a jus- 
tice of the peace and reduced to writing, and of notes, cannot be 
proved by parol evidence, without first showing the loss or des- 
truction of the higher evidence.—Bullock v. Ogbourne, 13 Ala. 
346; Smith v. Armistead, 7 ib. 698, 

2. The admission by the party of the contents of such pa- 
pers and proceedings, does not dispense with the necessity of 
producing the higher evidence.—Morgan v. Patrick,7 Ala. 185; 
Smith v. Armistead, 7 ib. 698. 

3. There was no endorsement of the note; but the plaintiff 
below relied fora recovery upon a special contract, made with 
the defendant below in 1843, at the time the defendant below 
traded to the plaintiff the note on Polly Harcrow. The plain- 
uff below contended that the special contract was, that Ware 
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agreed to pay him said note, if Polly Harcrow had any legal 
sets-off against it, at the time it was traded. 

4. The suit against Polly Harcrow was in favor of Ware for 
the use of Roberson. The plea isa plea of set-off; but it does 
not show whether the sets-off were against Ware or against 
Roberson, the usee. ‘There was no proof to show whether the 
sets-off were against Ware or against Roberson. How then 
can such a plea and judgment thereon be prima facie evidence 
that the sets-off were against Ware? 


Woopwarp, for the defendant: The petition for certiorari 
was admissible upon the principle that the admissions therein 
contained involve matter in pazs, as well as matter of law. But 
if not on that principle, certainly upon the principle of its being 
an admission of so solemn a character, the law will make it pri- 
mary evidence, although there may have been written evi- 
dence of the same facts. The proceedings before the magis- 
trate are no record.—1 Greenl. Ev., §§ 96-7; 11 Ala. 811. 


CHILTON, J.—Moberson, the defendant in error, having 
obtained a judgment against Ware, before a justice of the peace 
of Talladega county, for $29 ;°;, the latter sued out a writ of 
certtorart and removed the proceedings into the Circuit Court 
of that county. It was agreed that the case should be tried in 
the Circuit Court, as upon proper issues in an action of as- 
sumpsit. 

The witnesses on the part of Roberson proved that they 
heard the defendant, Ware, say, in 1848, that he had traded to 
Roberson a note for $20 on Polly Harcrow, in 1843; that he 
had not warranted the solvency of the note, but that, at the time 
of the negotiation, he agreed to pay the note, if any legal set-offs 
existed against it; that Ware afterwards stated if Roberson had 
given him notice of a suit brought upon the note in the name 
of Ware for his use against the maker, he could have disproved 
the defence relied on by her in that suit, but that he did not hear 
of said suit until the night before the trial, when his engage- 
ments in working upon the public road prevented his attending. 
Ware also stated in the same conversation that the plaintiff, Rob- 
inson, ought to have his money, if he had not already got it— 
hat it was just for him to have it, but denied that there were any 











JUNE TERM, 1850. 107 


Ware v. Roberson. 








legal set-offs against the note, as well as his liability to pay it, 
and pretested that he would not pay it. 

The plaintiff then offered in evidence a petition for a writ of 
certiorari, sworn to by Ware on the 10th February 1349, set- 
ting forth that on the 3d of August, 1848, suit was instituted on 

eaid note against the maker in his name for the use of Roberson 
before a justice of the peace in Randolph county, and that judg- 
ment was thereupen rendered against the plaintiff in said suit, 
for $4 S14 cost, on the 14th October, 1848, upon a plea of set- 
off: That petitioner had transferred said note to said Roberson, 
and that there was no valid set-off against the same at the time 
the judgment was rendered, and not knowing at the time what 
the decision of the justice was, or whether Roberson would take 
en appeal, and being injuriously affected by the judgment, he 
prayed the removal of the same to the Circuit Court of Randolph, 
upon certiorari, and that a supersedeas issue &c. ‘The counsel 
for Ware objected to that portion of the petition which showed 
that a judgment had been rendered in Randolph on the note upon 
the plea of set-off, insisting that the contents of the judgment 
could not be proved by the admissions contained in the petition, 
but that the judgment, or the justice’s docket, should be pro- 
duced, or its absence duly accounted for. The court refused 
to exclude any portion of the petition from the jury, and like- 
wise refused to charge that the statements in the petition were 
not sufficient proof of a judgment as therein stated. The fore- 
going was all the proof that was made in the cause. The court 
below refused to charge the jury that the admissions contained 
in the petition did not dispense with the production of the writ- 
ten evidence ef the proceedings before the justice of the peace, 
and of the note upon which the suit before the justice was insti- 
tuted. 

We have locked through the books in vain for a precedent to 
justify us in affirming this case, and to sanction the ruling of the 
primary court as to the admission of parol evidence of the con- 
tents of the judgment, note, &c., in the justice’s office. The pe- 
tition is certainly parol evidence, and could not have dispensed 
with the production of the higher or better evidence, unless it 
comes within some exception to the general rule. It is laid 
down generally that the admission of a party out of court will 
not supply the place of a record.—Jenner v. Joliffe, 6 Johns. R. 
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9. So it has been held that the confession of a party, that he 
had been served with a subpeena, does not dispense, in an ac- 
tion against him for non attendance, with the production of the 
subpoena.—Hasbrouck v. Baker, 10 Johns. R. 249. In the 
Willand Canal Company v. Hathway, 8 Wend. R. 480-486, 
it is Said, ‘It may be laid down as an undeniable proposition, 
that the admissions of a party are competent evidence against 
himself, only in cases where parol evidence would be admisslble 
to establish the same facts, or in other words, where there is not 
in the judgment of the law higher and better evidence to be pro- 
duced. It would be a dangerous innovation upon the rules of 
evidence to give any greater effect to confessious or admissions 
of a party, unless in open court, and the tendency would be to 
dispense with the production of the most solemn documentary 
evidence.”’-—See also, Dutchess Cotton Manufacturing Co. v. 
Davis, 14 Johns. R. 238; 3 Phil. Ev. (C. & H. notes,) 277. 
The same principle has also received the sanction of this court, 
in the case of Morgan v. Patrick & Smith, 7 Ala. 185. 

In the case before us, the policy of the rule is manifest. The 
petition says the former judgment in favor of the maker of the 
note against Ware, as the nominal plaintiff, was upon a plea of 
set-off, but whether this plea embraced cross demands existing 
against Ware, the nominal plaintiff, or against the party for whose 
use the suit was brought, we are not advised. The proceedings 
themselves would in all probability remedy the difficulty. At 
all events the justice’s docket, and the note itself, on which the lia- 
bility is sought to be established, are better and higher evidence, 
and should not be proved by secondary parol evidence, unless 
their production is rendered impracticable. Let the judgment 
be reversed and the cause remanded. 
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THE STATE vs. RICHARDSON. 


1, Where a defendant, convicted of a misdemeanor, is sentenced to pay 
a certain fine, and to be imprisoned until it is discharged, a release 
by the Governor from the imprisonment alone is not a release or sat- 
isfaction of the fine. 


Error to the Circuit Court of Washington. Tried before 
the Hon. John Brage. 


Batpwin, Attorney General, for the State: 

1. A pardon does not discharge the costs going to the officers, 
and it was therefore error in the court below in sustaining the 
motion to quash the execution in the case, without payment of 
costs.—Bac. Ab. 7. 408, (b;) Exparte McDonald, 2 Whart. 440; 
Perkins v. Stephens, 24 Pick. 280. 

2. A remission ofa fine by the Executive does not discharge 
the moiety going to the informer.—Rowe v. The State, 2 Bay. 
565; U.S. v. Lancaster, 4 Wash. C. C. 64. 

3. The rule seems to be this, when a fine or forfeiture belongs, 
and is going to the public, then the pardoning power may remit 
it, but where the fine or any part of it becomes vested in a sub- 
ject, company of persons or corporation, then it cannot be dis- 
charged by a pardon.—Bac. Ab. 7, 418, (4 ;) In the matter of 
Fhournoy, 1 Kelly, 608,; State v. Williams, 1 N. & McC. 26. 
Pardon may be partial or conditional. 

4. Nothing but the imprisonment is released in this case. 
The rule of law is, that no pardon shall be carried beyond the 
express purport of it, and nothing is said about the fine or costs. 
— Bac. supra, 414, (d;) U.S. v. Lancaster, supra. 

5. The imprisonment was ne part of the judgment, but a con- 
ditional, collateral and exemplary punishment inflicted by statute, 
and intended only by way of satisfaction to the public justice.— 
2 Hawk, P. C. c. 37, § 39; 1 Stra. 530, cited in 7 Bac. Ab. 
4058. 

6. But suppose the fine and costs in this ease, or either, had 
been remitted in the pardon, would it not be inoperative and 
void as interfering with vested rights? The State had no inter- 
est in the fine, it was the county of Washington.—Clay’s Dig. 296 ; 
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§ 37; U. S. v. Lancaster, supra, 64; State v. Williams, supra, 
26 ; In matter of Floarnoy, supra, 608; 2 Dunf. & East. 569. 

7. But it may be said that a release of the person from im- 
prisonment is a satisfaction of the fine. ‘This is the common 
law rule, but it has been changed by the insolvent debtor’s law. 
—Clay’s Dig. 273, § 2, and 277,§13; U. S. v. Stanbury, I 
Pet. 575. 


Raprter, for the defendant: 

The release of the defendant from imprisonment was not a 
release from a portion only of the punishment to which he was 
condemned. His imprisonment was not a distinct portion of 
his punishment. His body was ordered to be held in custody 
to enforce the payment of the fine.—Clay’s Dig. 430, § 21, 441,, 
§ 22. The release of the defendant from.custody under a ca. 
sa. was at common law an extinguishment of the debt.—QOpin- 
ion, of Chief Justice Cranch, in the case Exparte Watkins, 7 
Peters, 670 ; Vigers v. Aldrick, 4 Barr. 2482; ‘Tanner v. Ha- 
gue, 7 Term R. 420; Freensan v. Ruston, 4 Dallas’ R. 217. 

The principle that the release of defendant’s body out of cus- 
tody by consent of the plaintiff, amounts to satisfaction in law, 
isin force in this State, there being no change in it by statute. 
The. release of the defendant by the Executive, he being the 
representative of the State, and clothed with her authority for 
such a purpose, was a release by the plaintiff. The effect was 
the same as it would have been had the fine been expressly re- 
mitted. 

Writs of fi. fa. against the lands and goods of the defend- 
ant, should not have been issued whilst he was in custody. 
Any such writ then issued was quashable, for the taking of the 
body was full execation. See authorities cited in the opinion 
of Chief Justice Cranch, above referred to.—7 Peters, 574 ; 
Clay’s Dig. 247, § 3. 

Whether the common law rule should be applied in construct- 
ing the language used by the Executive of this State, in the ex- 
erzise of the pardoning power, has not yet been decided. But 
reason and the analogies of law indicate that such a construc- 
tion should be applied as will give effect to his act, and an effect 
according to his intention as indicated by the terms and purposes 
of the language employed. And it must be presumed that the 
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he intended what was a legal and necessary consequence of his 
act. 

Costs may be discharged by the pardoning power.—7 Bac, 
Ab. 408, (6 ;) 4 Wash. C. C. Rep. 66. 


DARGAN, C. J.—The defendant was indicted in the Cir- 
cuit Court of Washington for concealing a slave, who had been 
indicted for a capital offence. He was convicted and fined one 
thousand dollars, and sentenced to imprisonment in the county 
jail until the fine and costs were paid. After being imprisoned 
for some time, he was pardoned by the Governor from further 
imprisonment, but the pardon did not mention the fine. After 
he was discharged from imprisonment, several writs of fieri_fa- 
cias were issued against his property, and at the fall term 1849, 
he moved the court to quash the writs of execution and enter sat- 
isfaction of the fine and costs, on the ground that the discharge 
from the imprisonment operated in law as a discharge of the 
fine. ‘The motion was granted and the cause is brought here by 
writ of error at the instance of the State. 

The principle is perfectly settled, that in a civil suit between 
individuals, ifthe defendant bein custody under acapias ad satisfa- 
ciendum, and is discharged therefrom, with the consent or by the 
act of the plaintiff, the judgtnent itself is discharged, and conse- 
quently no process can ever after be legally issued thereon, 
either against the goods or the person of the defendant.—Coop- 
er v. Bigelow, 1 Cow. 56; Little v. The Newberry Bank, 14 
Mass. 443; Vigers v. Aldrich, 4 Burr. 2482. ‘The reason why 
the discharge of the defendant from the arrest discharges the 
judgment, is this, that when once the defendant is in execution 
the judgment is satisfied, and if the defendant be released by the 
consent of the plaintiff, he cannot be again taken in execution, for 
the debt, in law, is extinguished.— Tanner v. Hague, 7 D & E. 
247; Vigers v. Aldrich, 4 Burr. supra. This is the rule of the 
common law, and I think it obtains in this State, with some few 
exceptions. For instance, ifthe defendant take the benefit of the 
insolvent act, although his person is not again liable to arrest, yet 
the judgment is not satisfied, and execution may go against his 
goods and lands afterwards acquired. So ifa debtor die in prison, 
the debt survives. But is this rule of the common law applica- 
ble to the case before us? ‘The debt is due to the State, being a 
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fine imposed for the commission of a high misdemeanor. We 
think it perfectly well settled at the common. law, that although 
one be in custody under judgment of imprisonment until a fine 
for a misdemeanor is paid, still the King may have process of 
execution against the goods and chattels, lands and tenements, 
of the defendant, and if he be not in custody, a caguas pro fine 
may issue against his person, and execution against his goods 
also, or a writ may issue against his body, goods, and chattels, 
Jands and tenements.—Rex v. Woolfe, 1 Chitty’s R. 401 ; Rex 
v. Wade, Skin. R. 12; 2 Barn. & Ald. 609. 

The difference then between a private judgment and one for 
a fine due to the King is this ; the imprisonment of the defend- 
ant under a private judgment is in law a satisfaction of it, but 
the imprisonment of the defendant for the non payment of a fine 
is no satisfaction thereof, and execution may issue against his 
goods, notwithstanding his imprisonment; and as the imprison- 
ment for the non payment of a fine is not a satisfaction of the 
judgment, we think it entirely clear that this imprisonment may 
be released without discharging the debt. ‘This would be the 
case in regard to private judgment, if the arrest and imprison- 
ment of the defendant did not work a satisfaction of the judg- 
ment. Under this view, we think the court erred in quashing 
the execution and ordering the judgment to be satisfied, for it is 
certain that it was not the intention of the Executive to release 
the fine, but the imprisonment alone. Let the judgment be re- 
versed and the cause remanded. 





HIRSCHFELDER vs. THE STATE. 


1. The ist and 2d Sections of the Act of 1837, relative to the licensing 
of pedlers, and the penalty for peddling without a license, being in- 
consistent with, is repealed by the Act of 1848. 

2. The Act of 1848, having prescribed a specific and different penalty 
for each of the several classes of pedlers, who may violate its provis- 
ions, an indictment under it must designate the elass to which the 
accused belongs, otherwise no judgment can be rendered upon it. 
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Error to the Circuit Court of Conecuh. ‘Tried before the 


Hon. John J. Woodward. 


Tue plaintiff in error was tried and convicted in the Circuit 
Court of Conecuh county on an indictment, of which the fol- 
lowing is a copy: 

“ State or ALABAMA——ConeEcuH CounrTy, 
Circuit Court—Fall Term 1849. 

The grand jurors for said State and County, on their oaths 
present that manuel Hirschfelder, late of said county, being 
then and there a pedler, did on the first day of September, 
Eighteen hundred and forty-nine, in said county, sell absolutely 
to one Abram Russell, Sen’r, and others, two bonnets, and two 
shawls, and divers other goods and merchandise, of the value of 
one dollar, without first procuring a license from the Clerk of 
the County Court of said county—against the peace and dignity 
ofthe State of Alabama.” ‘To this indictment a demurer was 
interposed, which was overruled by the court. 


Watts & Jackson, for the plaintiff in error: 

1. [tis apparent that the indictment is framed under the statute 
of 1837.—Clay’s Dig. 562, § 27. If not before, this statute 
was repealed by the revenue bill of 1848—see statutes 1848, p. 
32,498. This act prescribes a different penalty, and requires 
more to be paid for the license, and a license obtained under it 
authorises any person to hawk and peddle for one year, in any 
county. To hold that the statute of 1537 is not repealed, would 
present the absurdity of a person being authorised to peddle by 
one, and prohibited by the other. If it is not repealed, then a 
license under the act of 1848 would be no protection, although 
this act says, the license shall be operative for one year from the 
date thereof.—See Jourdon v. The State, 15 Ala. 746, and ca- 
ses there cited, to show when one statute repeals another.—-See 
State v. Mosely, 14 Ala. 390 ;.State v. Allaire, 14 ib. 4365. 

2. No conviction can be had under a statute after its repeal. 
See authorities above cited. 

3. The indictment in this case cannot be said to be a good 
one under the statute of 1848, because it is clear it was framed 
under the statute of 1837, and it charges but one act to have 
been done. This is not sufficient under the last statute.-—-See 
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Moore v. The State, 16 Ala. 411. It should have shown that 
he was pursuing the busingss or employment of a hawker and 
pedler, in the county of Conecuh, without license, &c.—See 
also Merriam v. Langdon, 10 Conn. 460, cited by At- 
ttorney General; Bacon v. Wood, 28 Conn. 265. The 
expression found in the indictment, that he was a pedler, does 
not exclude the idea that he was a pedler under license, in 
another county. A man may be a gambler, yet not gamble or 
play cards, in Montgomery county. The use of the word ped- 
Jer in the indictment, therefore, is not equivalent to saying that 
defendant pursued and was pursuing, the business or employ- 
ment of pedling, &c. 








Baxtpwin, Attorney General, for the State. 

1, There was no error in the Circuit Courtin overruling the 
demurrer. All thatis necessary is, that in the indictment, an of- 
fence against the statute be charged. Precise phraseology is not 
necessary.—State v. Wimberly, 3 McCord, 193. 

2. An offence against the revenue law of 1848, sec. 98, is 
substantially charged in the indictment. There is no difference 
in the words “ engaged in the business of pedling,” and ‘ being 
then and there a pedler.” ‘The words of the indictment are as 
extensive in their signification as those of the statute-——Moore v. 
The State, 16 Ala. 413; Merriam v. Langdon, 10 Conn. R. 
468 ; Bacon v. Wood, 2 Scam. R. 266 ; Carr v. Pray, 13 Pick. 
360; Carr v. Messenger, 4 Mass. Rep. 462. 

3. A pedler is defined to be ‘a travelling foot trader; one 
that carries about small commodities on his back, or in a cart, 
or wagon, and sells them.””"—Webster’s Dic. (unabridged) 508. 

4. If the indictment be defeotive under the act of 1848, it is 
good under the act of 1837.—Clay’s Dig. 562, § 2; Carr v. 
Pray, et ux, supra; Rev. Sta. Mass. 376, § 3, 4; Moore v. State, 
supra. 

PARSONS, J.—The Attorney General contends that if the 
indictment be defective under the act of 1848S, it is good 
under the act of 1837, (Clay’s Digest, p. 562, § 27.) 
The first section of the latter act (ib. § 26,) authorised 
the Commissioners Court to prescribe the sums to be paid in 
their respective counties by every hawker, or pedler of clocks, 
or other goods, wares, or merchandise of any kind whatever, for 
a license for every wagon, pack horse, carriage or cart, by them 
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employed for pedling, but the sum to be paid for the license 
was, in no county, to be less than fifty dollars. Under that act 
the different classes of pedlers might be required to pay the same 
or different sums for a license, as the Commissioners Courts 
might prescribe. There is no doubt, however, but that those 
courts were in the habit of prescribing different sums, so that 
the pedlers who employed wagons in the business had to pay 
the largest sum, with discriminations as to the rest. But by the 
second section of that act, if any pedler should barter, exchange 
or sell any clocks, &c., without first taking out a license, agree- 
ably to the first section, he should forfeit and pay, for every ar- 
ticle sold, the sum of two hundred dollars. So that the pedler, 
whether he belonged to one class or another, was to pay the 
same penalty for selling withoutlicense. For this reason it was, 
perhaps, not necessary for an indictment under that act to desig- 
nate the class to which the pedler belonged.—See May v. The 
State, 9 Ala. 167. This brings us to the act of 1848, which, 
in respect of the point we are considering, is inconsistent with 
and therefore repeals all other acts, and we are entirely satis- 
fied that this indictment is to be tried by that act ; for the offence 
was committed and the indictment was found after it became the 
law. Itprovides that every person engaged, or intending to en- 
gage in any of the kinds of business thereinafter mentioned, 
should, before he engaged therein, procure from the clerk of the 
County Court, in which he intends to do such business, a li- 
cense for the seme, to be operative for one year from the date 
thereof, for which the prices thereinafier mentioned were to be 
paid—and the price of a license for hawking and pedling was af- 
terwards by the same act prescribed in this language: “for 
hawking and pedling, for each boat two hundred dollars ; for 
each wagon in each county, seventy-five dollars ; for each horse 
in each county, when the business is pursued on horse back, 
forty dollars, and when pursued on foot twenty dollars,” with a 
proviso which is not now material. ‘The part of the act which pre- 
scribes the penalty is ‘and in default of procuring such license, 
the person or persons so doing such business, or following such 
employment, shall be liable to pay treble the sum required for 
such license, to be recovered by indictment,” &c. Now, this 
indictment does not designate the class to which the pedler be- 
longed—that is to say, it omits to state whether he used, in the 
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business he was pursuing, a boat, wagon, or horse, or pursued 
it on foot, although the price of the license and the sum to be 
recovered by indictment is different in each of the cases, and 
the difference is fixed by the act itself—and in this the act of 
1848 differs from the act of 1837. Nothing, in this case, was 
involved in the issue of fact, but the question of the defendant’s 
guilt. The fine was not to be assessed by the jury in this case, 
for the statute had prescribed its amount and it was the proper 
business of the court to reader judgment for the amount—that 
being the proper business of the courts in all cases of fines at the 
common law. They were never assessed by the jury.—Chit- 
ty’s Crim. Law, 808. The assessment of the fine in this case 
by the jury was mere surplusage and is no basis for the court to 
acton. The case is as if the jury had not assessed the fine. 
This indictment dees not enable the court to render any judg- 
ment, because the court cannot ascertain from it the specific of- 
fence of which the defendant is guilty. It is wholly uncertain 
whether he pursued his business as a pedler by boat, wagon, 
horse, or on foot, and therefore it is entirely uncertain which of 
the fines prescribed by the statute should have been imposed by 
the Court.—Mr. Chitty states the general rule, we think, with 
perfect accuracy: ‘It isa general rule, that all indictments 
ought to charge a man with a particular specified offence, and 
not with being an offender in general, for no one can know 
what defence to make to a charge which is thus uncertain ; it 
cannot be pleaded in bar or abatement of a subsequent prose- 
cution, nor can it appear that the facts given in evidence against 
a defendant on such general aceusation are the same of which 
the indictors have accused him, nor will it judicially appear 
to the court what punishmeot is proper on conviction.””— 1 Chit- 
ty’s Crim. Law. 230. If we try this indictment by either of 
the principles expressed in this quotation, but more especial- 
ly the last, itis bad. Therefore the judgment is reversed. 
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BEALL & CO. vs. RIDGEWAY. 


1. A promise to pay the debt of another must not only be in writing, 
but founded ona legal consideration, otherwise it is a nudum pactum, 

and cannot be enforced, if the want of consideration be shown. 

2. One, whose debt, without request, has been assumed by a third per- 
son, does not thereby become his debtor, and is consequently a com- 
petent witness for him, when sued on his promise, to prove the con- 
sideration on whieh it was founded. 


Error to the Circuit Court of Macon. Tried before the 
Hon. John John J. Woodward. 


Tuts was an action of assumpsit on a promissory note made 
by the defendant in favor of the plaintiffs in error. The cause 
was tried upon issues formed on the pleas of non assumpsit and 
want of consideration. On the trial, the plaintiffs having read 
the note in evidence, the defendant introduced as a witness one 
John Reese, who testified in substance, that the defendant was 
his son-in-law, that the note sued on was given without his knowl- 
edge or request in settlement of an account due by him to the 
plaintiffs, that he was under no legal obligation to re-imburse the 
defendant, but that he considered himself morally bound to do 
so, if the defendant should be compelled to pay the debt. Upon 
this state of facts the plaintiffs moved to reject said Reese as a 
witness, and to exclude his testimony, on the ground of interest, 
but the court overruled the motion. The court charged the jury 
that if they believed from the evidence that the only considera- 
tion of the note sued on was the account of tue plaintiffs against 
the witness Reese, and that said account was thus settled by the 
defendant without the consent of Reese, then the note was with- 
out consideration, and they should find for the defendant. To 
the ruling of the Court in its refusal to exclude Reese as a wit- 
ness and to the charge given the plaintiffs excepted, and now as- 
sign them as error. 


S. Wittiams, for. the plaintiffs : 
But two questions are presented on the record in this case— 
first, whether or not John Reese should have been allowed to 
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testify. Second, whether or not the case is within the statute of 
frauds. 

1. John Reese should not have been allowed as a witness 
for Ridgeway, because he showed such a state of facts as would 
disqualify him. 

2. The promise by Ridgeway was to pay the debt of Reese 
to Beall & Co. Itwas not a collateral, but an original under- 
taking in writing, and founded on a sufficient consideration. 

3. The debt of Beall & Co. against John Reese, was re- 
ceipted and delivered up to Reese in consideration of Ridge- 
way’s note. Beall & Co. were then deprived of a right of action 
on their demand against Reese, and the credit of Ridegway sub- 
stituted for that of Reese. 

- 4, The charge of the court to the jury was well calculated to 
mislead them. It conveys the idea that the court can alter or 
vary contracts—that is to say, that where A. gives to B. his 
note for $100, for a debt of the like sum held by B. on C., that 
the court may, where no fraud or misrepresentation is imputed 
to B. and it is ascertained that so much as $100 was not due 
from C. to B., that the court may instruct the jury, that the 
consideration was inadequate. In this the court was clearly in 
error, for where one with a full knowledge of the facts gives his 
note for $100, for an article worth ten dollars, the court cannot 
say this is a bad bargain and you shall not he held to it. See 
these authorities on the statute of Frauds—facts of the case in 
Adm’rs of Beaman v. Russell, 20 Verm., and concluding part 
of the opinion ; (same case, p. 216;) McKenzie & Jackson, 4 
Ala. 230, Click v. McAffee, 7 Port. 62. 


Cropton, for the defendant in error: 

A written promise to pay the debt of another is not validated 
by the statutue of Frauds, unless it is sustained by a considera- 
tion. It was not intended by that enactment to make a mere 
nudum pactum an operative security—Thompson v. Hall, 16 
Ala. 209; Parker v. Carter, 4 Munf. 273; Chandler’s Ex’rs, v. 
Neale’s Ex’rs, 2 Hen. & Munf. 124; Cook v. Bradley, 7 Conn. 
57. 


CHILTON, J.—The record presents the case of a promise 
in writing, on the part of the defendant, Ridgeway, to pay the 
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debt of Reese, and this without any request on the part of 
Reese, or any consideration for such promise. The promise to 
pay the debt of a third person must not only be in writing, but 
founded on a legal consideration, otherwise itis a nudum pac- 
tum and cannot be enforced if the want of consideration is shown. 
—Files v. McLeod, 14 Ala. 611; Thompson v. Hall, 16 ib, 
204, and cases cited in these decisions. 

The witness Reese was interested, but in favor of the plaintiff, and 
against the defendant, who introduced him. As Ridgeway could 
not, by the assumption of this debt, have made Reese his debtor 
nolens volens, and as he assumed to pay it without any request 
of Reese, the latter would not, in the event a recovery had been 
effected against Ridgeway, have been liable to refund to Ridge- 
way ; but he was interested in having the demand he owed Beall 
& Co. paid. So that it is clear he had no such interest as dis- 
qualified him from testifying in favor of the defendant, and the 
court did not err in refusing to rejecthim asa witness. Let the 
judgment be affirmed. 


BATRE vs. THE STATE. 


1. Where a statute, creating an offence, describes its constituents, an 
indictment is sufficient, if it charge the offence in the language of the 
act. 

2. An indictment, therefore, under the statute, for refusing to testify 
before the grand jury in reference to gaming, is good, which alleges 
the issuance of a summons by the solicitor, requiring the defendant 
to appear before the grand jury and give evidence of any gaming, 
&c., its service by the sheriff, the appearance of the defendant in obe- 
dience to its mandate, and his refusal to testify, when there. 

3. The jury, ina criminal case, are not the constituted judges of the law, 

and consequently have not the legal right to disregard the instruc- 

tions of the court. A charge which assumes the contrary principle 
is properly refused. 

Upon the trial of an issue, formed on an indictment under the statute 

for refusing to testify before the grand jury in reference to gaming, the 

defendant cannot be allowed to give evidence in his own favor. The 


> 











120 ALABAMA, 
Batre v. The State. 








practice of permitting defaulting witnesses, on an application to the 
court, to excuse themselves by their own testimony, furnishes no 
authority for such procedure. 


ERRoR to the Criminal Court of Mobile. Tried before the 
Hon. John E. Jones. 


Tue plaintiff in error was indicted for refusing to testify in 
gaming cases before the grand jury, after being summoned and 
having appeared before them. The indictment, to which there 
was a demurrer, charges, that ‘ William H. Platt, then and there 
being solicitor of the sixth judicial circuit of the State of Ala- 
bama, sent a summons in the name of him, the said William H. 
Platt, solicitor as aforesaid, to one Alfred Batre, to be and ap- 
pear instantly before the grand jury, seiected, empannelled, and 
sworn and charged to enquire in and for the body of the county 
of Mobile, to give evidence of any gaming, in violation of the 
laws of this State, (meaning the State aforesaid,) against that of- 
fence, &c.; that the said summons was delivered to George Hug- 
gins, then and there sheriff of Mobile county, and that then and 
there the said George Huggins, sheriff as aforesaid, summoned 
said Alfred Batre, as by said summons he was commanded, &c.; 
and that afterwards to wit, &c., the said Alfred Batre, in obedi- 
ence to the summons aforesaid, appeared before the grand jury 
then and there summoned, empannelled, sworn and charged to 
enquire &c., and then and there refused to testify in obedience 
to said summons, against the peace and dignity of the State of 
Alabama.” The court overruled the demurrer to the indict- 
ment, whereupon the defendant plead not guilty and went to trial. 
It appears from a bill of exceptions found in the record, that the 
defendant, after the evidence for the State had closed, moved 
the court, ‘that the excuse of the defendant for refusing to tes- 
tify before the grand jury be heard from himself, which motion 
was refused.” The defendant’s counsel asked the court to charge 
the jury, ‘ that the jury have the right to judge of the law, as 
well as the facts of the case ; and whether, in the exercise of this 
right, they will distrust the court, or whether they will receive 
the law from the court, must be left to their own discretion, un- 
der the sanction of the oath they have taken,” which charge the 
court refused to give, and the defendant excepted. The rulings 
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ofthe court, and its refusal to charge as requested are now as- 
signed as error. ; 


Percy WackeER, for the plaintiff in error: 

The demurrer to the indictment should have been sustained 
in the court below, because of its want of certainty. It should 
have set out the summons. It should have specified some par- 
ticular act of gaming. “The mere allegation of the commission 
of the offence in the words of the statute is not sufficient.—3 
McCord, 533; ib. 190; M. & Y’s Rep. 137; case of Tenn 
v. Fields, 3 Dana, 70; 12 Wheat. 460. 

The court below erred in not allowing the defendant to make 
his excuse.—See Proviso to par. 10, ch. 6, Penal Code ; Clay’s 
Dig. p. 433. There is no limitation to the right confered by 
the proviso. 

The court below also erred in refusing to give the charge ask- 
ed by the defendant, the same being in the precise language used 
by the Supreme Court in the case of ‘The State v. Jones, 5 Ala. 
673. The ruling of the Supreme Court in the case of Pierson 
v. The State, 12 Ala. p. 149, is not in conflict with the case last 
cited, but in affirmance of it. 


Batpwin, Attorney General, for the State. 

- 1. The court below did not err in overruling the demurrer to 
the indictment—the offence is described in the terms of the act, 
which is sufficient.--State v. Duncan, 9 Por. 260; State v. 
Click, 2 Ala. 26; Worrell v. ‘The State, 12 ib. 732; State v. 
Bullock, 13 ib. 413. 

2. The proviso, § 10, Clay’s Dig. 432; allowing a!l reasona- 
ble excuses to be heard, does not entitle the party indicted to 
be heard by himself, but such excuses must be proven as any 
other in defence by competent witnesses. But, if allowed in 
any instance, it can only be, where from some cause, the party 
was unable and did not attend before the grand jury. No ex- 
cuse can be allowed for refusing to testify, when the defendant 
was regularly brought before the grand jary. 

3. There was no error in the refusal of the court to charge as 
requested. The court was the sole judge of the law, and the 
jury has no other control over questions of law, than that arising 
out of the right to return a general verdict of not guilty.— The 
State v. Jones, 5 Ala. 666; Pierson v. The State, 12 Ala, 163. 

9 
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DARGAN, C. J.—In framing an indictment upon a statute 
creating an offence, it is not always enough to charge the offence 
in the language of the act, for such a charge may not allege the 
fact or facts which constitute the offence, which must always be 
done, whether the offence be created by statute, or whether it 
existed at the common law.—Turnipseed v. The State, 6 Ala. 
664; State v. Brown, 4 Port. 413; State v. Worrell, 12 Ala. 
732; Williams v. The State, 15 ib. 260. For instance, in an 
indictment upon a statute against usury, it would be insufficient 
to charge that the party took more than lawful interest merely, 
but the particular facts in which the offence consists must be al- 
leged. But where a statute creates an offence, and describes 
its constituents, or the facts that constitute the offence, then it 
will be sufficient to charge the offence in the language of the 
act.—State v. Duncan, 4 Ala.; 9 Port. 240; State v. Click, 2 
ib. 26; Turnipseed v. The State, 6 ib. 664; 15 ib. 260. 

Testing the indictment by this rule, we think, it is sufficient. 
It alleges that the solicitor sent a summons in his name to the 
defendant to appear instunter before the grand jury, and give 
evidence of any gaming in violation of the laws of the State; 
that the summons was served on him by the sheriff; and that in 
obedience thereto he appeared before the grand jury, but refused 
to testify. These are the constituents of the offence created by 
the act, and they are alleged in proper form. There was no 
error in overruling the demurrer. 

In the progress of the trial, a bill of exceptions was sealed by 
the judge, which shows that the defendant, by his counsel, re- 
quested the court to charge the jury, that they had the right to 
judge of the law, as well as of the facts of the case, and whether, 
in the exercise of this right, they would distrust the court, or 
whether they would receive the law from the court, must be left 
to their own discretion under the sanction of their oath. This 
charge the court refused to give. In criminal, as well as in civil 
cases, the jury may find either a general or a special verdict. 
If they return a special verdict in a criminal case, they should 
set forth all the facts and circumstances ascertained by them to 
be true, and pray the judgment of the court, whether, for in- 
stance, they constitute the crime of murder, or manslaughter, 
orno crime at all. Blackstone says that this is where they 
doubt the matter of law. and choose to leave it to the determi- 
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nation of the court ; but they have an unquestionable right of de- 
termining upon all the circumstances of the case, if they think 
proper so to do, at the hazard of a breach of their oath._—4 
Blackstone’s Com. 361.—It is out of this right to return a gen- 
eral verdict, which at the common law in cases of felony and 
treason was beyond the control of the court, that the idea has 
prevailed to a considerable extent, that the jury in criminal cases 
were the judges both of the law and the facts. But we are sat- 
isfied, after a deliberate examination of this question, independent 
of our own decisions upon the subject, that the jury are not the 
constituted judges of the law in any case, unless they be made 
so by statute. The whole theory of our criminal jurispru- 
dence disproves it. They cannot judge of the competency of 
evidence and order its admission in opposition to the opinion of 
the court. The defendant has, too, an unquestionable right to 
ask the court to instruct the jury on any point in the cause that 
may be favorable to him, and it is the bounden duty of the court 
to give the instructions, if they be in accordance with law; and 
should the court refuse, under our recent statute, the prisoner 
may except, and the Supreme Court, upon a writ of error, 
would be bound to reverse the conviction for such refusal. So 
too the judge, after he has decided a point of law that he deenis 
novel and difficult, may certify it to the Supreme Court, which 
will either reverse or affirm the decision of the court below, as 
they may find it to be in accordance with, or opposed to the law. 
This view, to our mind, is conclusive, that the judge is the only 
person legally authorised to determine on the law. This is the 
conclusion attained by this court in the case of Pierson v. The 
State, 12 Ala. 149, which we think is sustained, not only by 
reason, but also by the best authorities.—U. States v. Battiste, 
2 Sum. 240; Townsend v. The State, 2 Blackf. 151; Pierce v. 
The State, 13 N. H. Rep. 536; Montgomery v. The State, 11 
Ohio, 424; Levy v. Milne, 4 Bing. 195. We know it has been 
said by courts of respectable authority, that the jurors in a 
criminal case are the judges of the law as well as of the facts, but 
we think this opinion arises from not distinguishing between the 
powers that a jury may assume to exercise, and the duties confided 
to them by law. The law does not constitute them the judges, 
yet they may assume the responsibility of rendering a verdict 
contrary to the law, as given to them in charge by the court, and 
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ifthey do so in a criminal case, and acquit the prisoner, their 
verdict is conclusive, for it is not under the control of the court. 
This power, however, that they may exercise upon their own 
responsibility, does not constitute them judges of the law in a 
legal sense, but on the contrary, in a legal point of view, they 
violate the law in rendering a verdict contrary to the rules laid 
down to them by the court. As the jury are not in legal con- 
templation judges of the law, it cannot be said that they have the 
legal right to disregard the instructions of the court. ‘They may 
assume to. do so, but this assumption of power on their part can- 
not alter the law, or constitute them judges. The court, there- 
fore, did not err in refusing to give the charge requested by the 
defendant, for that charge assumes that the jury had the legal 
right, according to law, to disregard the instructions of the court. 
This right they have not. They can only assume to exercise 
it, if they will, upon their own responsibility. 

After the evidence for the State was closed, the defendant 
moved the court that he be permitted to render his excuse for 
refusing to testify. ‘This the court refused. As we understand 
the question, the motion was, to permit the defendant to give ev- 
idence to the jury himself, showing his excuse. We know of 
no rule of practice that would authorise this. True, ithas been 
the practice to permit defaulting witnesses to excuse themselves 
upou their own testimony, but this is always done by an appli- 
cation to the court, which hears and determines upon the excuse 
offered. But this practice will not authorise the defendant to 
give evidence before the jury in his own favor upon the trial of 
an indictment founded on this act. Whether it would be com- 
petent for the court to hear and determine upon the sufficiency 
of the excuse established by the testimony of the party, after an 
indictment is found against him, we will not decide, because the 


question js not raised by the record. Let the judgment be af- 
firmed. 
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1. Where a debtor is possessed of a pair of work oxen and two horses, 
he has the right, under the statute exempting certain articles from 
execution, to elect whether he will retain the oxen, or one, and which 
of the horses, for the use of his family. 


to 


. Although, in such case, the right may be waived by express decla- 
rations, or unequivocal acts—as for instance, the refusal of the debtor 
to make the election, when required to do so,—it cannot be divested 
by the mere levy of an execution on one particular article of the pro- 
perty ; but the debtor, notwithstanding, may, at any time before the 
sale, elect to retain the article levied on, without tendering to the of- 
ficer those, which he had omitted to seize under the execution. 

3. If, however, after the levy and before the sale, the debtor should put 

the articles not levied on out of the officer's way, this would amount 

to an election to retain them, and determine the right. 


Error to the Circuit Court of Lowndes. Tried before the 
Hon. Nathan Cook. 


Trover by the plaintiff against the defendant in error to 
recover damages for the conversion of a horse. ‘The horse in 
question was seized and sold by the defendant, as a constable, 
under aa execution for $45, against the plaintiff, who at the time 
of the levy was in possession of another horse, and a pair of 
work oxen, the latter of which were claimed by his minor son. 
The horse levied on was worth about seventy, and the other 
about ten dollars. On the day of sale the plaintiff for the first 
time elected to claim the horse levied on, under the statute, and 
demanded him of the defendant, at the same time tendering to 
him the other horse, but not the oxen, to be sold in his stead, 
but the defendant refused to deliver him up, and proceeded to 
sell. ‘There was some controversy as to whether the oxen be- 
longed to the plaintiff or his son, and on this point a charge was 
asked by the plaintiff and refused, and another given by the 
court, which it is unnecessary to notice. ‘The plaintiff asked 
the court to charge the jury, that, conceding the oxen to have 
been the property of the plaintiff, yet if he elected before the 
sale to retain the horse levied on, under the statute, the officer 
had no right to sell him. This charge the court refused to give, 
but charged the jury that if they found from the evidence that 
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the oxen were the property of the plaintiff, and that he made 
no offer to elect until the day of sale, it was incumbent on him 
to have produced and delivered the oxen at the time of sale, as 
well as the horse, which he offered to deliver,—particularly if 
the evidence showed that the horse, offered to be delivered in 
lieu of the one levied on and sold, was not of value sufficient to 
satisfy the execution. ‘To the refusal to charge as requested 
and to the charge given, the plaintiff excepted and now assigns 
them as error. 


-I B. Stowe, for the plaintiff in error: 

1, The officer was informed by the plaintiff in error that he 
claimed the horse under the statute ; he then acted at his peril 
when he sold him.—The State v. Johnson, 12 Ala. 840. 

2. After the plaintiff had made the election to keep the horse 
that was sold, the officer should not have taken him. The 
plaintiff waived no rights by not having put in the claim until 
the day of sale-—10 Ala. 276. 

3. The plaintiff did not claim the yoke of oxen, nor the other 
horse, and it was not for the officer to say what he should keep. 
The effect of it would be to constitute the officer the judge as 
to what property should be retained by the family. The right 
to make this determination belongs to the party, and not to the 
officer.—9 Ala. 169. 


Taos. J. Jupee, for the defendant: 

1. If the plaintiff had not owned one pair of work oxen, in 
addition to the two horses, he perhaps would have had the right 
to elect which horse he would retain. But not attempting to 
make any election until the day of sale, and the horse then ten- 
dered, in lieu of the one levied on, not having been of value 
sufficient to satisfy the execution, and the oxen not having been 
likewise tendered to the officer—he, the officer, would have been 
liable to a rule had he not proceeded to sell. Both the horses 
were liable to levy and sale, as plaintiff owned a pair of work 
oxen besides, and of course plaintiff had no right to elect which 
one of the horses he would keep. 

2. There was no error in the refusal to charge, and in the 
charge as given by the court below, relative to the earnings of 
a minor child being the property of the father. The charge 
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given was in language identical with that used by this court in 
Godfry v. Hays, 6 Ala. 501. 


PARSONS, J.—The plaintiff brought his action of trover 
to recover damages of the defendant for taking and converting 
a horse, which the plaiotiff claimed under the statute which 
exempts certain property from sale under execution. The 
defendant, as a constable, levied an execution against the plain- 
tiff on the horse, and sold him. It appears that the plaintiff at 
the time had two horses, and that a pair of oxen was in his pos- 
session, which was claimed by his son, who was a minor and a 
member of his family; and the defendant’s counsel now contends 
that the oxen were really the property of the plaintiff. With- 
out deciding this question, as it is unnecessary to do so, we will 
consider this case as if the oxen were the unquestionable pro- 
perty of the plaintiff. There was no proof that the plaintiff 
elected to claim the horse levied on until the day of sale, when 
the constable refused to receive the other horse and return the 
one levied on to the plaintiff, but proceeded to sell him. The 
horse sold was of the value of about seventy, and the other about 
ten dollars. The statute, for the benefit of poor families, ex- 
empts from execution, among other things, one work horse, 
mule, or pair of work oxen. The plaintiff had no mule. We 
think he had the right to elect whether to retain the oxen or 
one of the horses; and, in the event of his choosing one of the 
horses, he had the right to elect which he would keep. This 
is according to the expressed opinion of our predecessors, in 
Noland v. Wickhaia, 9 Ala. 169, with which we are entirely 
satisfied, although it was, perhaps, not necessary to decide the 
question in that case. Any other construction of the act, in thes 
case, would leave thé plaintiff and his family with a horse of the 
value of ten dollars, and might, in many cases, almost entirely 
deprive families of the benefit intended by the legislature. 

2. The plaintiff by express declarations or unequivocal acts 
might have waived his right of election, but there were none 
such. Or if he had refused to make his election when the con- 
stable levied, that, we think, would have been a waiver of his 
right. Then the question is, since this is a valuable legal right, 
whether the constable can, by a mere levy, deprive the plaintiff 
of it? We are satisfied he cannot. (See Jordan v. Autry, 10 
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Ala. 276, which is not precisely in point, however.) Jt follows 
that the plaintiff might make the election and claim the horse 
at any time before the sale; and as he did so, but the constable 
sold him notwithstanding, it was a conversion for which this 
action would lie. 

It seems that there is a similar statute in Kentucky, and the 
defendant’s counsel refers us to a decision of the Court of Ap- 
peals of that State, upon their statute,—(McGee v. Andesson, 1 
B. Mon. 187.) The plaintiff there had two mares and a yoke 
of oxen, and the officer Jevied on one of the mares, which the 
plaintiff claimed on the sale day. The court did not deny the 
plaintiff’s right of election under the statute, or hold that 
it was lost by means of the levy,—but they held in that action, 
which was trespass, that the officer could not become a tres- 
passer ab znitio, by refusing to deliver up the mare to the plain- 
tiff, on the day of sale, when he elected to claim her,.unless the 
debtor had tendered to him for sale, in lieu of the mare, such 
other property as he might, in the first instance, have seized 
under the execution, and which would be sufficient to satisfy it 
—or which should be equal in value tothe mare that was levied 
on. In this opinion, so far as it puts the right of election upon 
the condition of a tender of other property, we cannot concur. 
This right of election is given impliedly, but freely, by the 
legislature, without any condition whatsoever, and nothing short 
of legislative power can now impose one. ‘To speak of the 
case at. bar—if the plaintiff had put his other horse or the oxen 
out of the officer’s way, we should consider that an election to 
retain them, and consequently he could not afterwards elect to 
keep the horse that was levied on; but we cannot think that his 
right of election can be made to depend upon the condition of his 
earrying the other property and tendering it to the officer. It is 
obviously unnecessary to decide any other question in this case. 
It sufficiently appears by the bill of exceptions, we think, that 
the plaintiff was the head of a family. ‘The judgment is re- 
versed and the cause remanded. 


Note sy Reporrer.—The defendant, by bis counsel, hav- 
ing petitioned for a re-hearing, the Chief Justice delivered the 
following opinion : 
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DARGAN, C. J.—The defendant had the right, at the time 
of the Ievy of the execution, to require the plaintiff to make his 
election which of the two horses he would keep, or whether he 
would retain the yoke of oxen. As he did not do this, and the 
plaintiff at the time of the Jevy didnot in fact make his elec- 
tion, he had the right to do it on the day of sale, and this right 
he could exercise without any condition. True, if in the mean, 
time, between the levy and the day of sale, the plaintiff had dis- 
posed of the other horse, or the oxen, or put them out of the 
way, this would be considered as exercising his right to elect ; 
but having done neither, we do not think he was compelled to 
deliver the other horse and oxen to the constable, as a condition 
upon which he might elect to keep the horse levied on. We 
therefore think the petition for a re-hearing should be overruled. 


eee eee 


WILSON ts. KNIGHT, Guaro’n. 


1. Ordinarily trustees must accoynt with a Court of Chancery as to the 
management and situation of the trust estate, but it cannot be as- 
sumed as a legal conclusion, that no trust can be created by deed, 
the annual proceeds of which could properly go into the hands of a 
guardian, as suclr, and be administered in the Orphans’ Court. 

. Where the trustee of an infant is also its duly appointed guardian, 

and, as such, has annually, for fifteen years, accounted with the Or- 

phans’ Court, for the proceeds of the trust estate, and been allowed 
credits exceeding in amount the yearly income of the estate, other 
than that embraced by the trust, his acts will be regarded as a recog- 
nition of liis right to such proceeds, as guardian, and unless some 

error or mistake is shown, will estop him from defying it. ° 
The appearance of a guardian, without objection, on the final set- 

tlement of his accounts in the Orphans’ Court, dispenses with the 
necessity of notice. 


w 


is 


Error to the Orphans’ Court of Henry. 


P. T. Sayre, for the plaintiff in error: 
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1. Wilson was clearly entitled to amend his return.—Hudson 
v. Parker, 9 Ala. 413 ; Cunningham v. Pool, 1 ib. 615; 5 Watts, 
91. 

2. Wilson was clearly not liable for any thing but what he 
received as guardian—he-gives bond and security for the faith- 
ful discharge of his duties as such. The amount of the estate 
is determined before hand, and by it is the amount of the bond 
determined. The securities became liable for the property re- 
ceived by him as guardian, and it is not in the power of the court 
to increase their liability. ‘The returns show that Wilson is only 
liable for about one thousand dollars, received by him as guard- 
ian, but if the judgment of the court is correct, he and his secu- 
rities are made laible for near four thousand dollars. Deduct the 
items allowed Wilson for his expenditures as guardian, and the 
judgment would be in his favor, and he and his securities liable 
for nothing on his bond, but by the judgment of the court, they 
are made liable for near four times the amount actually received. 
Wilson held the property as trustee—his title was supreme, and 
could not be questioned ; if he was liable for the proceeds of the 
negroes as guardian, then his successor has a right to sue him 
for their yearly value hereafter, and thus entirely defeat the 
trust. 

3. The citation is defective-—Blackwell’s Adm’r v. Vastbin- 
der, 6 Ala. 218. 


F. S. Jackson, for the defendant. 


CHILTON, J.—Wilson having been duly appointed guard- 
ian for James W. Cawthon, and having acted as such for sever- 
al years, his said ward arrived at the age of fourteen, and peti- 
tioned the Orphans’ Court to appoint him a guardian of his own 
selection. Thereupon, after due notice to Wilson, Knight was 
selected by the ward, and the letters to Wilson being revoked, 
was appointed guardian. The court having duly notified Wil- 
son to cone forward and file his accounts and vouchers for final 
settlement of his guardianship, and he failing to attend, proceed- 
ed as required by the statute, to state the account er parte. In 
stating the account it appears the counsel for Wilson objected 
to certain charges against the guardian for negro hire and inter- 
est thereon, which seem to constitute the main bulk of the ward’s 
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estate, upon the ground that the negroes so hired were trust 
property, deeded in trust by the ward’s mother to Wilson as 
trustee, and for the hire of which it was insisted he should ac- 
count as trustee, and not as guardian. It appears that Wilson 
has regarded the hire of said slaves in his hands as guardian, 
and that he has so returned the same to said court annually, for 
the last fifteen years, and the Orphans’ Court has acted upon 
such returns, and allowed to the guardian credits greatly exceed- 
ing the interest on the other portion of the ward’s estate exclu- 
sive of what is designated as trust property. The trust deed 
does not appear of record, nor was any specific motion made, as 
predicated upon its provisions, for the guardian to correct his 
annual returns. It was considered by the court that the guard- 
ian having uniformly treated the hire of the slaves as in his hands 
as guardian, the same having been for so long a period returned 
in his annual accounts, he had thereby separated it from the 
trust, and made it effects in his hands subject to the jurisdic- 
tion of the Orphans’ Court. In this opinion we entirely concur. 
Wilson, who holds the deed, must be presumed to be cognizant 
of, and fully to understand its provisions. Non constat, the deed 
requires the annual hire to be paid over to the guardian, and the 
two characters uniting in the same individual, his returns to the 
Orphans’ Court, charging himself, should operate as though he 
had received it from a third party. ‘The bill of exceptions fails 
to present the point which it was designed we should revise. 
It is manifest we can give no opinion as to the effect of the trust 
deed, unless it was brought to our notice. Ordinarily trustees 
must account upon annual settlements with the Court of Chance- 
ry, “‘as to the management and situation of the estate.”’—Clay’s 
Dig. 582 § 6. But it cannot be assumed as a legal conclusion 
that there can be no trusts created by deed, where the proceeds 
could properly go into the guardian’s hands as such, and be ad- 
ministered in the Orphans’ Court. The deed, as we before said, 
might specially provide for such disposition of the proceeds, and 
as the contrary does not appear of record, we would, if it were 
necessary to support the decree, intend that such were the 
provisions of this deed. But in this case, we are not left to in- 
tendment. The most solemn, sworn recognition of the guard- 
ian’s right to the proceeds of the hire of said slaves as guardian, 
is afforded by his returns, and by them, he is foreclosed, un- 
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less he could show some error or mistake, which he fails to 
show in the record before us. This view is in unison with Hud- 
son v. Parker, 9 Ala. 413, and Cunningham v. Pool, ib. 615. 

As to the insufficiency of the citation to the guardian, it is 
snfficient to say, that he appeared by his counsel on the first 
hearing, and in proper person on the final trial. This dispenses 
with notice, no objection being taken to it in the court below. 
We have no doubt as to the entire correctness of the decree, 
which must consequently be affirmed. - 


FLINN vs. DAVIS Et at. 


1. Where a testator bequeathes personal property to his daughter and 
the heirs of her body, and if she die “without leaving lawful issue 
from her body,” then over, the word, leaving, limits the meaning of 


> 


the words, issue from her body, to issue living at her death, and the 
limitation over is good as an executory devise. And, since estates 
tail have been abolished im this State, the same rule of construction 
should be applied to devises of real property.—(Per Darean, C. J.— 
the court expressing no opinion on either point.) 

. Where a devise over is of all the estate, which the first devisee “may 
die possessed of, or entitled to, both real and personal, under and by 
virtue of my will,” the words, may die possessed of, or entitled to, &c. 
must be understood as limitating the remainder to so much as the 
first devisee may leave undisposed of at his death, aud his absolute 
right to dispose of the property is therefore necessarily implied.— 
(Per the Court—Dareay, C. J., dissenting.) 

3. When by the terms of a will the first devisee is given the absolute 

right to dispose of the property, a limitation over of so much as he 
may leave undisposed of at his death, is void for repugnancy. 


w 


Error to the Chancery Court of Clarke. Tried before the 
Hon. J. W. Lesesne. 


. 


Tue bill in this case was filed by the plaintiff as the half bro- 
ther and heir at law of Ann Eliza Davis, deceased, to recover 
from the defendants certain real and personal property, which 
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they claimed, as remaindermen, under the will of Norphlet Da- 
vis, deceased. ‘The first clause of the will devises certain real 
estate to the widow, and Ann Eliza Davis, the infant and only 
daughter of the testator, to be divided equally between them— 
the part apportioned to the daughter, to her and the heirs of her 
body forever, and that apportioned to the widow, to be used and 
enjoyed by her until the daughter should marry or become of 
age, when it was to become the property of her and the heirs of 
her body forever. ‘The second clause wills to the said Ann 
Eliza, then unmarried, subject to the foregoing provision, all the 
lands, which the testator should “ die possessed of, or entitled 
to.” ‘The third clause bequeathes certain slaves and other per- 
sonal property absolutely to the widow of the testator. The 
fourth clause bequeathes to the daughter and the heir or heirs 
of her body, certain slaves, all the money, which the testator 
might die possessed of, or which might be due him at the time 
of his death, or thereafter become due him, either by bonds, 
_ notes, mortgages, or in any other manner, and all other personal 
property, not otherwise disposed of, “which he might own or 
be entitled to, in any way or manner, at the time of his death.” 
The fifth clause is in the following words: “ If my said daugh- 
ter should die without leaving issue from her body:, then I will 
and ordain that all the estate, which she may die possessed of, 
or entitled to, both real and personal, under and by virtue of my 
will, shall go to, and be equally divided between Benjamin 
Davis, the son, and Lucy Ann Davis, the daughter, of my bro- 
ther, Sugar Davis, and to their heirs, and to hold the same share 
and share alike forever.” 

The daughter of the testator died without issue, and the exe- 
cutors thereupon delivered over the whole estate devised to her 
to the said Benjamin and Lucy Ann Davis, the defendants in 
error. The chancellor, on the final hearing, considering the 
devise over to the defendants to be good as an executory de- 
vise, dismissed the bill, which is now assigned as error. 


Joun T. Taytor, and Sewatt, for the plaintiff: 

The statute of 1812 declares, ‘that every estate in land 
and slaves that now is or shall hereafter be created an estate in 
fee tail, shall from henceforth be an estate in fee simple, and the 
same shall be discharged of the conditions attached thereto at 
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common law, so that the donee or person in whom the condi- 
tional fee is vested, shall have the same power over the estate as 
if they were pure and absolute fees.”,—Clay’s Dig. 157, § 37. 

I contend that the words of the will give the daughter of the 
testator an estate tail at common Jaw in the land and slaves, 
which the statute changes into ‘‘a pure and absolute fee, de- 
prived of the conditions attached at common law,” and the com- 
plainant, being her next of kin, was entitled to it, at her death, by 
descent. The first question to decide then, is, would the words 
used in the will create an estate tail in the daughter at common 
law? And in determining this question, we have only to in- 
quire what the law was at the time the act was passed, or what 
it would be if estates tail had never been abolished in this State. 
The statute affords no new rules to guide us toa conclusion, but 
simply changes the estate when ascertained to be in tail to a fee 
simple. Nor can any inference of the testator’s intention, or 
any reasoning be entertained, drawn from the fact that estates 
tail are abolished in this State—Anderson v. Jackson, 16 Johns. 
403-423-24; Eldredge v. Fisher, 1 H. & M. 559; Carter v. Ty- 
ler, 1 Call, 143; Tate v. Tally,3 ‘Call, 307; King v. King, 12 
Ohio, 470. The words, “to‘her ard the heirs of her body for- 
ever,” as used in every gift to the daughter, create an express 
estate tail in the very. language laid down in all the books; but 
even if the words were, ‘to her for life, or in fee, or generally,” 
then the words, “if she die without leaving lawful issue of her 
body,” would create an estate tail, by implication, in the land 
and slaves.—4 Kent’s Com. 273; Patterson v. Ellis, 11 Wend. 
259; Miller v. McCombe, 26 ib. 229; Osburn v. Shearer, 3 
Mason, 391; Echelburgher v. Burnetts, 3 S. & R. 470; Mahel- 
able v. Nightingale, 15 Pick. 104; Hulberry v. Emison, 16 Mass. 
241; Davidson v. Davidson, 1 Hawks, 163; Newton v. Griffith, 
1 H. & Gill, 111; King v. King, 12 Ohio, 470; Tate v. Tally, 
3 Call, 307; 2 Gill & Johns. 458. 

A use is attempted to be made of the statute, in this,—Chan- 
cellor Lesesne says—* admitting the statute changes the estate 
to the daughter to a fee simple, an executory devise can well be 
limited after an estate in fee.” The character of the fee that 
precedes an executory devise, is very different from the kind of 
fee that the statute creates in the place of the estate tail; the for- 
mer isa base or conditional fee, depending upon the having of 
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issue; the feoffee has a limited interest; he cannot sell, mortgage, 
or any wise incumber it so as to affect the rights of the remain- 
derman, not even by fine and recovery. The fee given by the 
statute is discharged of all conditions whatever, and the feoffee 
holds ‘‘a pure and absolute fee” which includes the power of 
sale or any disposition thereof as his own entire property, which 
is totally inconsistent with the existence of an executory devise 
in the same property. But this point has been frequently raised 
and pointedly overruled.—1 Call, 143; 8 Leigh, 449, and cases 
there cited; 16 Johns. 423; 3 Call, 307. 

As the statute only operates upon the land and slaves, the 
balance of the personal property will depend upon another rule 
of law, to-wit: Whether the limitation over to the defendants is 
too remote? I contend that it is, and that the same words, 
without exception that would create an estate tail, if the devise 
was of lends, when applied to personal property, will vest the 
entire interest in the first taker.— Scott v. Abercrombie, 14 Ala. 
275; Darden v. Burns, 6 ib. 365; Dunn v. Davis, 12 ib. 139. 
If then we have shown from the authorities cited, that an estate 
tail would have been created in the land, then the question as te 
the personal property, according to our own decisions above 
cited, is atan end, also. But it is said by the defendants that 
there is a distinction in this respect, between real and personal 
property, and the case of Forth v. Chapman, and numerous 
cases, decided on this authority, are relied on. I deny that this 
distinction thas ever become established as a rule of law; either 
in England or in this country. A great number of cases have 
been decided at different times on both sides of the question, 
but the weight of authority is decidedly against the distinction, 
In England, Lord Thurlow, Lord Loughborough, Lord Alvan- 
ly, Lord Kenion, Sir Wm. Grant, Sir Thomas Sewell, Sir 
Joseph Jekyll, Lord Hardwick, The King’s Bench, in the 
case 4 H. & Selw. 62, have all decided against the case, as ap- 
pears fully in the cases next refered to, where their defunct 
decisions are cited. In this State, the court say, (in the case of 
McGiew v. Davenport, 6 Porter,) that the authorities are 
against it, and the following American authorities all decide pos- 
itively against the distinction, and declare the case to have been 
long since overruled.—See all the cases cited in 11 Wend. 260; 
3 Ark. 147; 12 Ohio, 470;8 Mass. 3; 4 Kent, note a, 282. 
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But, again, I contend that the distinction was not between 
the words, dying without issue, and dying without leaving issue. 


This is clearly perceptible in reading the leading cases on the 


subject; particularly the case of Patterson v. Ellis, 11 Wend., at 
p- 292; the great argument of Chancellor Kent, in the case 
of Jackson v. Anderson, 16 Johns., and the case of Forth against 
Chapman, the sole authority for all the subsequent cases. ‘The 
judge himself does not, in the reported opinion, lay any stress 
upon the word leaving, but says that the word die, being the 
last antecedent, the words, without issue, refer back to it, and 
signify the time when the devise over must take effect.—Sce 


- also, the ease of King v. King, 12 Ohio, and case in 8 Mass. 


3; 3 Ark. 147. I admit that there are a number of cases to be 
found turning alone on the word leaving, but I respectfully sub- 
mit, whether they were not decided upon a misapprehension of 
the supposed distinction, owing to the great confusion of autho- 
rities, since the case of Forth v. Chapman. The question really 
was, whether the words, dying without tssue—dying without leav- 
ing issue; or dying without having issue—did not all of them, 
when unaided by other expressions, have a different effect when 
applied to real and personal property. Is there the lightest 
shade of distinction between the two former expressions? If 
A. dies without issue, he certainly dies witnout leaving issue, and 
if he dies without leaving issue, he certainly dies wichout’ issue. 

The Supreme Court of Atabeme have twice held that the words, 

die without issue, imply an indefinite failure of issue.—See Mc- 
Graw v. Davenport, 6 Port. 319, and 6 Ala. 365. And in ma- 


_ king these decisions, they virtually decide against the distinction 


in Forth v. Chapman. But if the question was open here, will 


‘the court set up a distinction, that is not a settled rule of law, 


that for the last hundred years has never found rest, and is ad- 
mitted on all hands to be without reason; or will they rather 
hold to the simple rule, already decided here, that whatever 
words, when applied to land, will create an estate tail, will give 
the absolute property when applied to personalty. 

Again: the first estate, in the case of Forth v. Chapman, was 
for life only, and the words used in the will were not permitted to 
create an estate tail by implication, or of sufficient force to imply 
an indefinite failure of issue. But in our case the first estate is 
to her and the heirs of her body forever, and there is a great dif- 
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ference between the questions, whether the words will zmply an 
indefinite failure of issue, when the testator is otherwise silent, 
aad the question whether they will be given force enough to 
overturn the previous positive expression of the testator himself. 
This, I contend, makes the two cases entirely different. 

It is contended, that the latter part of the fifth clause in the 
will,—* all the estate that my daughter dies possessed of or en- 
titled to,” &c.—tends to restrain the general meaning of the 
words, dying without issue, &c. ‘These words are descriptive 
oaly. They allude entirely to the amount and character of the 
property that Lucy and Benjamin shall take, and not to the tame 
they shall take it. ‘The whole meaning of the whole clause 
taken together is, that he gives a// the property to his daughte 
and her issue, and whenever that issue failed, whether at the 
daughter’s death, or afterwards, (indefinitely,) then Lucy and 
Benjamin are to take; but at no time are they to take more than 
his daughter ‘died possessed of or entitled to,” &c.; or, in 
other words, that portion of the property that his daughter leaves, 
or does not use, er dispose of, Lucy and Benjamin may take 
it whenever the issue fails. An implication, to be strong enough 
to do away with the legal import of the previous words, must 
be such as necessarily restrains them to mean at the time of 
the death of the first taker, or else they must be of such a char- 
acter that a clear, sensible, and overbalancing intention can be 
drawn from them. For instance, if property is given to A., and 
if he die witheut issue, then to B. for lfc, here the limitation 
over must necessarily vest in B.’s life, if at all, for his estate is 
only for his life, and he being zz esse at the time of the gift, brings 
it within the time prescribed for executory devises. Again: the 
testator’s mind was clearly not on ¢ime; therefore no intention 
either way can be drawn from the words. If the daughter had 
issue and died, and in a few hours after, the issue died—is there 
any thing in the will that shows that the testator intended that in 
that case Lucy and Benjamin should receive nothing? Cer- 
tainly not. It may be that he did not intend to create a con- 
tingency that would last always, so as to be a perpetuity; but 
be this as it may, he certainly did not intend to fix a day beyond 
which it should not last. It is one of those indefinite limitations 
that the law declares void, because it may reach beyond the 
tine allowed. ‘The case of Ide against Ide is relied on by the 
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defendants on this point; but tuat case stands alone in the world. 
The point was not argued by counsel, and it is against sound 
reasoning. The point has frequently been raised since,—fully 
argued, and pointedly overruled.—4 Rand. 547; King v. King, 
12 Ohio, 470—see also, 10 Johns. 537, and Attorney Gen’! y. 
Hall, hereafter cited. It is also contended that the words, 
equally to be divided between them, has a restraining effect. 
This point has also frequently been overruled, but authorities 
are not necessary, as the point cannot arise in this case. Here 
the previous words are to Lucy and Benjamin, and their heirs 
forever—so that the words, * equally to be divided between them,” 
if the contingency happened at any time after the death of Lucy 
or Benjamin, their heirs would take their place. The words, 
equally to be divided, &c., refer as well to the heirs as to Lucy 
and Benjamin. This point, and also the meaning of the word 
then, will be found in a great many of the cases previously cited. 

Lastly, the testator did not give Lucy and Benjamin Davis 
all the estate devised to his daughter, but only such portion as 
his daugher should “die possessed of, or entitled to under the 
and by virtue of his will.” This impliedly gives to the daugh- 
ter the absolute disposal of all the estate, and renders the limi- 
tation over void. Inthe case of King v. King, 12 Ohio, the 
words were, ‘All and every kind of property that might be con- 
sidered mine in my life-time, and of which the said Christian may 
be seized at the tune of his death,” over, &c. Limitation over 
held void. 

In the case of Ide v. Ide, 5 Mass., the words were—*“ the 
estate my son P. shall leave, to be equally divided between J. 
and M.” Held thatJ. and M. took nothing. In 10th Johns. 537, 


. the words were—“ if my son should die without issue, then all 


the property he dies possessed of to goto B.” Held that B. took 
nothing,—the limitation being void. In 16th Johns., (case of 
Jackson v. Anderson,) Chancellor Kent says, ‘these authori- 
ties have never been doubted by any court.” The case in 4th 
Rand. 547, the words were, all the estate that shall remain to go 
to, &c.; held the remainder over void. The cases are numer- 
ous on this point.—See At’y Gen’! v. Hall, 8 Verm. 103; 3 


Lomax Dig. 288; 8 Shep. 288; 3 Litt. 413; 3 Ark.; 1 Watts, 


390; Fearne on Ex. Dev. 226-7; 1 Jac. & Walk. 154; 11 Wend. 
256; Martin & Y. 302; 22 Wend. 137. 
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F.S. Buounr and A. B. Coorer, for the defendants: 

1st. The fifth clause gives to the defendants Benjamin and 
Lucy Ann, a fee simple estate by executory devise, in ‘all the 
estate” which the infant daughter of testator ‘‘ may die possess- 
ed of or entitled to, both real and personal, under and by virtue 
of this (his) will.” The words of the will are, * if my said 
daughter shall die, without leaving lawful issue from her body, 
&c.” By the rules of the common law, no remainder could be 
limited over, after a limitation in fee stmple, nor-a freehold be 
created to commence in futuro.—Cruise’s Dig. Tit. Devise, c. 
17, § 1. An executory devise is such a disposition of a man’s 
property by will, that thereby no estate vests at the death of the 
devisor, but only on some future contingency.—Cruise’s Dig. 
supra; 2 Blacks. Com. 173. The words “ without leaving law- 
ful issue of her body,” must be confined to issue living at the 
time of her death.—Forth v. Chapman, 1 Peere Wms. 663; 
Crooke v. De Vandes, 9 Vesey, 196; Peake v. Pegden, 2 
Term Rep. 320; Porter v. Bradley, 3 ib. 143; Atkinson 
v. Hutchinson, 3 Peere Wms. 258; Beauclerk v. Dormer, 2 
Atkyns, 308 ; Read v. Snell, ib. 646 ; Lamplay v Blower, 3 ib. 
396; Sheppard v. Lessingham, Ambler, 124; Millege v. La- 
mar, 4 Dessaus. R. 617; Jones & Wife v. Price & Wife, 
3 ib. 165; Roe v. Jeffrey, 7 Term Rep. 589; Bell & Wife 
v. Hogan, 1 Stew. 536; Davidson v. Davidson, 1 Hawk. Rep. , 
163; Woodley v. Finley, 9 Ala. 716; Ram. on Wills, p. 50 to 
55, (side p. 91 to 100;) Ward on Legacies, 122 to 124, (side 
p- 238 to 239 ;) Rathbone v. Dyckman, 3 Paige’s Ch. Rep. 30; 
Sabbarton v. Sabberton, cases in tem. Talbot, 245; Smith v 
Horlock, et. al. 7 Taun. Rep. 129; (2 E.C. L. Rep. 495) 
Anderson v. Jackson, 16 Johns, Rep. 382; Lyon v. Burtis, 20 
ib. 483 ; Jackson v. Chew, 12 Wheat. R. 153; Jones & Wife 
v. Heirs of Spaight, 1 Car. L. Rep. 544; 8 Peterdorff, Com. 
Law, 214; Burnfield v. Wetton, 2 Bos. & Puller, 324; McGraw 
v. Davenport & Wife, 6 Por. 319; Pell v. Brown, Cro. Jac. 
590. 

2. “If my said daughter shall die without leaving lawful issue 
from her body, then I will and ordain that all the estate which 
she may die possessed of or entitled to, both real and personal, 
under and by virtue of my will, shall go to and be equally divi- 
ded,” &c. It is contended by the plaintiff in error, that the words 
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‘die possessed of” give an absolute property, and mean the 
same as the words “ leave at her death,” showing that the estate 
was intended to be absolute in the daughter with full power to 
dispose of the same. Wrested from the context, and disregard- 
ing the remaining words in the same sentence, there certainly 
might be some plausibility in the assertion.—Attorney General 
v. Hale, Fitzgibbon, 114; Ide v. Ide, 5 Mass. 500; Jackson v. 
Robins, 16 Johns. R. But in connection with the rest of the 
words of the devise, such.construction would do violence to both 
the language and intention of the testator.—Miller v. Williams, 
2 Dev. & Bat. Rep. 500. The question then may be thus sta- 
ted. What is the amount of the estate given by executory de- 
vise to his nephew and niece by the testator? Answer in the 
words of the will: ‘ All the estate, both real and personal, 
which my daughter may die possessed of or entitled to, under 
and by virtue of my will.” Now it is clear that the words ‘or 
entitled to”’ refers to ‘all the estate”’ which she takes under and 
by virtue of the will. The words “die possessed of or entiled 
to,” are words of description of the time when the devise over 
is to take effect, and any other construction defeats the plain and 
manifest intention of the testator, that failing issue of his daughter 
at the time of her death, his property should go to persons of his 
own blood, viz: his niece and nephew. He had made an equal 
division of all his property between his wife and daughter. Had it 
been the intention of the testator, that the mother or her chil- 
dren by a second marriage should be entitled, on the death of 
the daughter without issue, he would have so declared his in- 
tention. The evidence is full to show that he anticipated a se- 
cond marriage by his wife, and that the portion of his property 
devised to his dsughter, in the event of her death without issue, 
was to be kept among his own relations. But we contend that 
the words “ die possessed of,” if standing alone, would not de- 
feat a limitation over of the personal estate.—Smith v. Bell, 6 
Pet. R. 68. Here they are qualified and explained by other 
words of description super-added, “or entitled to under my will.” 
When to these is annexed “ all the estate she is entitled to under 
‘my will,” it shows that no power to dispose of any portion of ‘all 
his estate” was intended to be giventothe daughter. Until the 
future contingency happened, upon which the absolute estate was 
to vest, viz: issue of her body living at her death, and not unti! 
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then, the estate would be absolute. Before these two events, 

first, issue of her body, and second, issue. of her body living at 
her death, occurred, no absolute estate could exist under the 

will; the contingencies not having bappened by which the estate: 
was to become a vested one.—Jackson v. Chew, 12 Wheat. 

R. 153. It was held in the case of Jones & Wife v. Heirs of 
Spaight, 1 Car. L. Rep. 544, that there being no estates tail 

known to the laws of North Carolina, that the words * without 
leaving lawful issue,” in a will, created a good executory devise 
of lands. The court say “ in the British decisions where a dif- 

ferent construction is given to words as they apply to real or 
personal estatate, an estate tail is given expressly or by implica- 
tion to the first devisee, and where the happening of the contin- 
gency is plainly tied up to the death of the first devisee, it has 

been construed an executory devise, and not a remainder de- 
pendent on an estate tail—7 Term R. 589, and the case of 
Pells v. Brown, Cro. Jac. 590, a leading one on executory de- 
vise, fully illustrate the doctrine.”? The authorities cited by 
complainants’ counsel show that the phraseology of the wills upoa 

which the decisions are made, is materially and widely differ- 

ent from the terms employed in this. In the case of Jackson v. 

Robins, 16 Johns. R., where the cases are collected and review- 
ed by the Chancellor, there was an express power given to Lady 
Sterling, the first taker, to dispose of the property. This of 
eourse gave an absolute and unqualified right of dominion in 

and over the property, which made any subsequent limitation of 
the same estate in the will, repugnant to the estate already given. 

This decision was in accordance with that class of cases cited to 
sustain it, because the principle which applied to it, and deduci- 
ble from those cases, is this; that the absolute right of disposition 

in the first taker of the property devised, which right takes effect 
immediately on the death of the devisor, defeats a limitation over 
of the same property.—Read v. Snell, 2 Atkyns Rep. 647, 8. 
In the leading case, Attorney General v. Hall, Fitzgibbon, 114, 
the words are, —devised ‘‘so much of his real and personal estate, 
as his son should be possessed of at his death.” This case is 
explained by Lord Hardwicke, Read v. Snell, 2 Atkyns Rep- 
647; Ide v. Ide, 5 Mass Rep. 500—* Shall die and leave no 
lawful issue, what estate he shal} leave to be equally divided, &c.”” 
—Jackson v. Robins, 16 Johns. ‘ A. devises all his real and 
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personal estate to his wife, and in case of her death, without 
giving &c., by will, or otherwise selling, or assigning the estate, 
&c.”” From the words employed in the above cases, it is seen 
that they are materially different from, and do not contain the 
words of the will under discussion. They therefore can have 
no application as the decisions are confined to the express words. 
The words of Davis’s will are of an entirely different and dis- 
tinct meaning. ‘They are used as words of description of the 
property intended to be devised over, viz: ‘all the property 
conveyed by his will to my daughter, whether in her possession, 
or otherwise at her death.” He intended that all given to her 
by the will, should go over on the contingency of her leaving no 
issue at her death.—Cowper v. Cowper, 2 Peere Wms. R. 741. 
It is argued that an absolute estate vested by the terms of the 
2d, 4th, and 7th, clauses ofthe will. Itis a sufficient answer to 
say that this proposition can be sustained alone, by disregarding 
the fifth clause limiting and defining the estate given to the 
daughter. To do so, would be in effect, for the court to make 
the will of the testator. Suppose the daughter had married and 
her husband had sold portions of the personal property to A., B., 
and C., and the daughter died without issue of her body, having 
in her possession a few of the slaves only. The will says that 
the slaves ‘‘ she died possessed of,” as well as ‘‘all the estate 
she was entitled to, both real and personal, under and by virtue 
of my will,” shall go over to the executory devisees. The words 
‘die possessed of, ” are likewise descriptive of the time when 
the executory devise is to take effect. It is, as if the testator 
had said, ‘at the death of my daughter without leaving issue, 
then my nephew and niece, are to take all the property, both real 
and personal, which she had in possession, or was entitled to 
under my will.”” Words and limitations may be transposed where 
warranted by the immediate context or scheme of the will. ‘If 
my said daughter shall die” means ‘when my said daughter,” 
&c.—Smart v. Clark, 3 Eng. Ch. Rep. Con. 437; 3 Russell, 
365. The word “then” is an adverb of time.—Penberry v. 
Elkin, 1 P. Wms. 564; Bell & Wife v. Hogan, 1 Stew. 536. 
The word “issue” may mean “children.” —Maddox v. Stains, 
2 P. Wms. 422. Adopting these substituted terms as the mean- 
ing of the language of the will, it will read thus: [* If,’’] when 
my said daughter shall die without leaving [‘‘issue,”] children, 
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{‘‘then’’] at her death, all the property in her possession, and all 
the estate she is entitled to under the will, shall go over, &c. 
The act of 1812, (Clay’s Dig. 157, § 37,) discharging fee tails 
in lands and slaves of their condition, defeats the creation of es- 
tates tail, and simply means that words creating estates tail here- 
tofore, shall hereafter create estates in fee simple, and in this 
case is conclusive to show that the issue of the daughter, if liv- 
ing at her death, would take a fee simple in the estate, and not 
a fee tail. The Supreme Court of North Carolina, in construing 
a statute of a like kind in that State, say—‘* We do not believe 
there is any thing in the idea, that the words of the will created 
an estate tail in G. M. Leach, which the act of 1784 instantly 
converted into a fee simple, for we think since that act a 
fee tail cannot for a moment exist; that the words which before 
that act created an estate tail, since create a fee simple; for it is 
certainly as competent for the Legislature to declare the import 
of words, as it was for the founders of our own unwritten or com- 
mon law ; and it is by law, either statute or common, that partic- 
ular words create particular estates—Jones & Wife v. Spaight, 
1 Car. L. Rep. 544; Clapp v. Fogleman, 1 Dev. & Bat. 466. 

As to the rules of law by which wills are to be construed 
—and first of the intention: From a view of the whole will it 
is clear, and will not admit of a doubt that the testator intended 
that the property given to the daughter, in the event of her death 
without children, should go to persons of his blood. The liberal 
provision made for his wife, by giving to her one half of the 
property—and no intention that the mother should afterwards, 
on the death of the daughter, succeed to any portion of the estate 
bequeathed the daughter, manifestly shows that the testator did 
not intend that any child of the mother by a subsequent marriage 
should inherit to his child. Were this doubtful, the evidence 
supplies the necessary proof. See testimony of Mrs. Roane 
and John R. West. In the case of Perrin v. Blake, reported 
in 4 Burrows, 2579, and 1 Blacks. Rep. 672, it was laid down 
as a principle ‘that the intention of the testator should be the 
rule of construction in all cases of devises, and that such inten- 
tion when explained should control the legal import of any term 
of art.”,—See also, Forth v. Chapman, 1 P. Wms. 666. Mr. 
Justice Buller, in speaking of this rule of intention says—* This 
is the first and great rule in the exposition of all wills, and it is 
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a rule to which aj] others must bend.”’ Further, ‘* I know of no 
case which says that a technical sense of any words whatever, 
shall prevail against it.’"—Hodgson v. Ambrose, Doug. 327. 
Lord Thurlow refering to Mr. Fearne’s discussion of the doc- 
trine of contingent remainders, adopts this as his conclusion “that 
the Court of Chancery will go any length possible, to carry the 
intention of the testator into execution, for the benefit of those to 
whom the testator designed a benefit—Knight v. Ellis, 2 Bro. 
66-557. Lord Alvanby while Master of the Rolls, in the case 
of Thelusson v. Woodford, 4 Ves. 329, holds the following lan- 
guage: ‘I know only one general rule of construction equally 
for Courts of Equity and Courts of Law, applicable to all wills. 
The intention is to be collected from the whole will taken to- 
gether. Every word is to have its effect. Every word is to be 
taken according to its natural and common import.’’—See also, 
Ram. on Wills, ch. 3,6, 11,12. Secondly. To effectuate the 
intention of the testator words and limitations may be transposed, 
when warranted by the immediate context, or the general scheme 
of the will.—East v. Cook, 2 Ves. Sen. 34; Moseley v. Massey, 
8 East, 149 ; Marshall v. Hopkins, 15 ib. 389; Spark v. Pur- 
nell, Hobart Rep. 189; (s. p. 75.) As cases more particularly 
applicable to the will of Davis, the following authorities are 
brought to the notice of the court.—Cadogan v. Ewart, 34 Eng. 
Com. Law, 187; Pells v. Brown, Cro. Jac. 590; ‘largett 
v. Gaunt, 1 P. Wms. 432; Pinberry v. Elkin, ib. 564; Porter 
v. Bradley, 3 Term R. 143; Forth v. Chapman, 1 P. Was. 
663 ; Roe v. Jeffrey, 7 Term R. 589; Peake v. Peyden, 2 ib. 
720; Atkinson v. Hutchinson, 3 P. Wms. 258; Read v. Snell, 
2 Atkyns, 646; Lampley v Blower, 3 Atk. 396; Sheppard v. 
Lessingham, Ambler R. 124; Sabbarton v. Sabbarton, Talb. 
cases 245; Barnfield v. Wetton, 2 Bos. & Pu). 324; Kedy v. 
Fowler, 6 Bro. Parliamentary Cases, 309; Gordon v. Adol- 
phus, ib. 357; Jones v. Price, 3 Dessaus. R. 165; Duun & 
Wife v. Bray, 1 Call R. 294; Millege v. Lamar, 4 Dessaus. R. 
617; Royal v. Eppes, 2 Munf. R. 479; Rathbone v. Dyck- 
man, 3 Paige, 30; Newton v. Griffith, 1 H. & Gill. 111; An- 
derson v. Jackson, 16 Johns. 3882; Dullum v. Dullum, 7 H. & 
Jobns. 220 ; Lyon v. Burtis, 20 Johns. 483; Dunn v. Taylor, 2 
South. R. 413 ; Fosdick v. Cornell, 1 Johns. 440; Manigault v. 
Deas, 1 Bail. Eq. R. 298 ; Cruger v. Haywood, 2 Dessaus. 94; 
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Carr v. Green, 2 N. & McC’s. R. 84, et. seg.; Moseley v. Cubier, 
3 A. K. Marsh. R. 289; Ferrill v. Talbot, Riley’s Eq. Cases, 
247; Moses v. Howe, 4 Monr. R. 139; Langley v. Heald, 7 
W. & 8. R. 96; Wilkes v. Lyon, 2 Cow. 333 ; Fearne on Rem. 
398 ; Jackson v. Chew, 12 Wheat. 153; Davidson v. David- 
son, 1 Hawks, 163; Smith v. Bell, 6 Pet. 68 ; Jones v. Spaight, 
1 Car. L. Rep. 544; Lippet v. Hopkins, 1 Gall. C. C. Rep. 
454; Clapp v. Fogleman, 1 Dev. & Bat. Eq. Cases, 466 ; Zol- 
licoffer v. Zollicoffer, 4 Dev. & Bat. R. 438; Miller v. Wil- 
liams, 2 ib. 500; Bell & Wife v. Hogan, 1 Stew. 536; Bouler 
v. Doyle, 7 Ala.—See-case Lee v. Craigen, 8 Leigh’s Rep. 449, 
cited by Mr. Taylor, and particularly of words of devise, and 
page 453. This case sustains Jones v. Spaight, 1 Car. L. R. 
544, and Zollicoffer v. Zollicoffer, 4 Dev. & Bat. 438. 


DARGAN, C. J.—We think the testimony. fully establishes 
that the will was duly executed, and that the testator was of 
sound mind. It is, therefore, only necessary to examine the 
questions growing out of its construction. 

By the second and fourth clauses of the will, the testator willed 
and devised to his infant daughler, then unmarried, and to the 
heirs of her body, certain lands, a number of slaves, with other 
personal property; also, all the money he might die possessed 
o!, or that might be due to himat the time of his death. The fifth 
clause of the will is in the following language—‘ If my said 
daughter should die without leaving lawfu! issue from her body, 
then [ will and ordain that all the estate which she may die pos- 
sessed of or entitled to, both real and personal, under and by 
virtue of my will, shall go to and be equally divided between 
Benjamin Davis, the son, and Lucy Ann Davis, the daughter 
of my brother Sugar Davis, and to their heirs, and to Hold the 
same share and share alike forever.” The widow of tlie testa- 
tor married after his death, and the complainant, who was born 
before the death of the infant daughter of the testator, is the issue 
of that marriage. The devisee died in 1844, in infaney, with- 
out issue, and the executors paid and handed over to the guardi- 
an of Benjamin and Lucy Ann Davis, the share of the personal 
estate to which she was entitled under her father’s will. The 
object of this bill is to recover from them all they received from 
the executors, on the ground that the infant daughter took under 
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the will a fee simple estate in the land, and the absolute right to 
the personalty, which on her death descended to her heirs, and 
did not go over by the will to Benjamin and Lucy Ann Davis. 
It is contended by the plaintiff that the contingency, upon which 
Benjamin and Lucy Ann Davis were to take under the will, is 
too remote ; that the words, ‘‘ dze without leaving lawful issue of 
her body,” mean an indefinite failure of issue, and do not 
limit the intention of the testator to issue living at the death of 
his infant daughter. If these words were now to be construed 
for the first time, and a legal meaning affixed to them, there is 
perhaps no one conversant with the English language, who would 
not at once say that the testator meant issue living at the death 
of his daughter, that is, he intended if his daughter died and left 
issue, such issue should take instead of Benjamin and Lucy 
Ann ; but if she left no issue living at her death, then and in that 
event only, the property should vest in Benjamin and Lucy Ann 
Davis—that the expectation or right of Benjamin and Lucy Ann, 
ever to succeed to the property was entirely cut off, if the in- 
fant daughter of the testator had issue living at her death, in 
whom it could vest. This is the plain and natural meaning of 
the words. But it is said that these words have repeatedly re- 
ceived a different judicial construction, and on this construction 
titles to property, and the rights of many in the community, de- 
pend; that the courts are bound by such construction and can- 
not depart from it, without introducing a new rule of property, 
destructive of the vested rights of those, who quietly repose, be- 
lieving themselves secure in their possession, as they hold in ac- 
cordance with the judgments of the highest judical tribunals 
of the country. 

I frankly admit that if words in a will or deed have uniformly 
had attached to them a specific meaning by the judgments of 
our courts, we must continue to apply the same meaning to 
them, notwithstanding this meaning might, in our opinion, be 
different from the natural import of the words ; otherwise titles 
to property would become uncertain, and the judgments of our 
courts would be as it were snares to entrap those who rested 
with confidence on them. Laying aside then the plain and natural 
inport of the words used in this will, let us examine the con- 
struction that has been placed on them by our own courts, and 
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the courts of England, whence we derive our notions of the 
common law. 

After the best examination I can give to the English authori- 
ties, I find that the words used in this will, or other words of 
precisely similar import, have for more than one hundred years 
been construed to mean issue or children living at the death of 
the first taker, when applied to personal estate; and the same 
words, when applied to real or freehold estate, have been con- 
strued to mean an indefinite failure of issue, and to create an 
estate tail in the first taker by implication ; or if an estate tail was 
expressly created by other words, then the words in this will 
would not be so construed as to limit it to an estate for life, but 
would be construed to mean an indefinite failure of issue at any 
time, however long, after the death of the first devisee. It would 
be useless, if not impracticable, to review in this opinion, all the 
eases I have examined, but I propose to notice briefly some of 
the leading ones. The first I shall advert to is Atkinson v. 
Hutchinson, 3 P. Wms. In that case Edward Baxter being 
possessed of a term for years, devised the premises to trustees in 
trust, first to keep them in repair, and to pay the overplus to Sa- 
rah, his wife, for life, if she should so long continue a widow, 
and after her death, or second marriage, for the use of such 
children as the testator should leave living ut his death, equally 
amongst them ; and in case any of his children should die without 
leaving any issue, the share of him or her so dying to be divided 
between the survivors; and if all his children died without learing 
any issue, then to the use of John Hutchinson. All the chil- 
dren of the testator died leaving no issue, and the question was 
whether the bequest over to Hutchinson was too remote. The 
Lord Chancellor held that the words, die without leaving issue, 
must be intended to mean issue living at the death, and conse- 
quently that the devise over to Hutchinson was not too remote. 
In the opinion pronounced, the Chancellor adverted to the dis- 
tinction between a devise of real, and a bequest of personal 
property. He admitted that if the devise had been of freehold 
estate, the limitation over would have been too remote, but as it 
was personal property, the court laid hold of the word leaving, as 
indicative of an intention of tying up, or limiting the contingency 
to the death of the first taker ; that is, 7¢ meant issue living at the 
death of his children, or surviving child. In the case of Read 


. 











148 ALABAMA. 


Flinn v. Davis et al. 








v. Snell, 2 Atkyns, 646, the subject matter of the bequest was 
personalty, and the language was, “‘and in case my daughter 
should die leaving no heirs of her body,” then over to others. 
Lord Hardwicke decreed the bequest to be good, and relied on 
the word leaving, as showing that the testatrix meant heirs of 
the body, living at the death of the daughter. Lord Hardwicke 
examined many of the decisions in the opinion delivered, and 
particularly the case of Forth v. Chapman, 1 P. Wms., in which 
the language of the will was “and if my said nephew shall de- 
part this life and leave no issue of his body, then over.” Lord 
Macclesfield held the bequest over of the personalty to be good, 
relying on the word leave, and Lord Hardwicke said, that this 
decree had never since been impeached. 
In the case of Goodtitle on the demise of Peake v. Peyden, 
2 Dunf. & East, 720, the testator devised a chattel interest to 
P. and to the beirs lawful of him forever, but in case he should 
happen to die and leave no lawful heir, then over. It was de- 
cided that lawful heir in this will meant heir of the body, and 
that the word /eave limited the contingency to the death of the 
first taker, and it was therefore good as an executory devise. In 
the case of Forth v. Chapman, 1 P. Wims., 663, the testator 
gave both real and personal estate to his two nephews, and if 
either of them should depart this life and leave no issue of their 
respective bodies, then he gave the property devised over to 
other persons. Lord Parker, on appeal from the judgment of 
Sir Joseph Jekyll, said—‘ If I devise a term to A., and ¢f he 
die without leuving issue, remainder over, this must be intended, 
if A. die without leaving issue at his death, aud then the devise 
over zs good; and although both real and personal estate was 
. conveyed by the same words in the same will, yet, in reference 
to the realty, they were held to mean an indefinite failure of issue, 
but, in regard to the personalty, they were held to mean a definite 
failure, that is, a failure of issue at the death of the first taker.” 
In the case of Sheffield v. Lord Oweny, 3 Atkyns, 288, the 
words of the will, on which the question arose, were, and ‘leave 
no issue behind him,” then over. Lord Hardwicke held. that, 
in regard to tie real estate, the contingency was too remote ; but 
in reference to the personal property, they: meant issue living at 
the death of the first taker, and in the opinion delivered, he said, 
I do not see any reason why the same words in the same wil} 
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may not receive different constructions; to say they cannot is 
contrary to the case of Forth v. Chapman. In the case of Croake 
v. De Vandes, 9 Ves. 197, beth real and personal estate was 
devised toa grandson and the heirs of his body, but should he die 
and leave no suck heirs, then over. The case was argued for the 
remainderman by Mr. Lloyd, Mr. Richards and others, and on 
the other side by Mr. Mansfield, Mr. Romily, and Mr. Cooke, 
who relied on the authority of the case of Porter v. Bradly, as 
overruling the distinction taken in the case of Forth v. Chap- 
man. In the opinion delivered by Lord Eldon, he said, “when 
1 read the case of Porter v. Bradly, speaking with all due defer- 
ence to the learned Judge who expressed that dictum, it appear- 
ed to me that it went to shake settled rules to their foundation. 
I had heard the case of Forth v. Chapman cited for years, and 
frequently by Lord Kenyon himself, as not to be shaken.” He 
decreed the limitation over of the leasehold to be good, and said 
that the words ‘‘and leaves no such heirs,” had received a settled 
construction, when used in reference to personal estate, to mean 
dying without issue living at the death. But the cases are so 
numerous, that I cannot advert to all of them, and I will content 
anyself by reference to the case of Doe on the Demise of Cada- 
gan v. Ewart, 7 Adol. & Ellis, 636. In this case the words of 
the will, on which the question arose, were, “but in case it 
should happen that my said daughter Isabella should depart this 
life without leaving issue lawfully begotten,” then over to others. 
Lord Denham pronounced the opinion of the court, after the 
cause had been held under advisement for several months. He 
reviewed all the decisions relied on as impugning the authority 
of the case of Forth v. Chapman, and the result of his judgment 
was that the principle recognised in that case was the settled 
law, and never had been overruled, although some of the judges 
had by way of dicta doubted its authority. In this opinion, 
which was delivered in 1837, the court of Kings Bench concur- 
red, and I think I may safely assume, that it was the settled 
law of England, that where personal property is given by will 
.to one, or to one and the heirs of his body, and to the gift is ad- 
ded the words, if he die without leaving issue, or, if he die and 
leave no issue, then over; that the word Jeare will limit the con- 
fingency to the death of the first taker, and will not be construed 
.to mean an indefinite failure of issue, and therefore the remain- 
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der over will Le good by way of executory devise. It may be 
as safely said that if these same words are used in reference to real 
estate, that they would be construed to mean an indefinite fail- 
ure of issue. ‘Thus stood the law in England until an act of 
Parliament was passed, which declared that the words die with- 
out issue, or without leaving issue, whether used in reference to 
personal or real estate should be construed to meana failure of 
issue at the time of the death of the firsttaker. At an early pe- 
riod of our judicial history, this court held that when a testator 
loaned slaves to his daughter during her life, and if she leaves heirs 
of her body, then to such heirs, and for the want of such heirs, 
then over; that the bequest over was not too remote, and that 
it was the intention of the testator to limit the contingency to the 
death of the first taker.—Bell & Wife v. Hogan, 1 Stew. 536. 
Again, in the case of Doyle v. Bouler, 7 Ala. 246, a testator 
after making some other bequest, used the following language 
—‘ And the rest of my estate, negroes, household goods, &c., 
I give unto my wife Anna Fowler, during her life and widow- 
hood, and at her death to be equally divided among my six children; 
if any of my children die before my estate is divided, their children 
lawfully begotten to stand in their place, and if any of my chil- 
dren die leaving no heirs lawfully begotten of their bodies, their 
part must be equally divided amongst the rest of my children, 
and their children lawfully begotten.” After making some fur- 
ther provisions as to the manner in which he desired his slaves 
treated, the testator declared that the siaves were only lent to his 
children, and given to his grand-children. This court held that 
the devise over was not too remote. The Chief Justice, who 
delivered the opinion of the court, said, ‘the term heirs of the 
- body, in the sense they are here used, are words of purchase, and 
do not postpone the period of the failure of the heirs of the first 
taker toa period beyond his death. ‘This is satisfactorily shown by 
the words die and leaving, and the declaration that he loaned the 
slaves to his children and gave them to his grand-children.” It 
is true that in both these cases the testator expresssd the inten- 
tion to loan the slaves to the first taker for life, but I apprehend 
that although the word loan was used, yet it must be considered 
asa gift for life, and had the word give been only used, the limita- 
tation over would have been held good. These two decisions 
of our own court sanction the rule of construction that has ob- 
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tained in England for more than one hundred years, that where 
the subject of the bequest is personalty and the limitation over is 
created by the words die without leaving issue, or, die and leave 
no issue, the word deave will limit the contingency to the death 
of the first taker. I now propose to examine some of the de- 
cisions of our State courts, and here I will express my regret 
that we find conflict that cannot be reconciled; and if I had to 
rely on them alone for authority, or as lights to guide me to a 
conclusion, I should feel disposed to disregard all of them and 
to pronounce my own opinion on the law of the case, irrespec- 
tive of precedent. It is a little strange that there should be 
such conflict on a question governed purely by the common law, 
but the very existence of this difference in the opinions of the 
most intelligent courts of the Union, who derive their notions of 
the common law from the same source, shows us the propriety 
of resorting to, and examining for ourselves the common source 
whence we derive the common law, and not to rely with too much 
confidence on the examination of others. The bequest in the 
case of Cudworth v. Hall, 3 Dessaus. 256, was of personal prop- 
erty, and the testatrix, after giving it to her two nephews and their 
heirs and assigns forever, added, ‘but in case both my nephews 
die without leaving issue of their bodies,” then over. The be- 
quest over was held good as an executory devise. ‘To the same 
effect is the case of Clifton v. Haig, 4 Dessaus. 330. In the 
case of Moore v. Howe, 4 Monr. 149, the bequest was per- 
sonalty, and the Supreme Court of Kentucky, after an elab- 
orate examination of the question, held that the words leaving 
no lawful issue would limit the contingency to the death 
of the first taker.—In the case of Robert v. Jones, 4 Iredell, 53, 
the same construction is put on the words die without caving 
issue, the bequest being of personalty ; and in the case of Jones v. 
Speight, 1 Car. L. Repos. 544, the Supreme Court of North 
Carolina held that the words without leaving issue, when the be- 
quest was of personalty, limited the contingeacy to the death of 
the first taker, and as estates tail were abolished in that State, they 
would lay hold of the same words in a will devising real estate, 
as indicative of the intention of a definite failure of issue, that 
is, a failure of issue at the death of the first taker. There 
are some of the American cases that may be cited, which 
recognise the rule, that if the bequest is of personalty and the 
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remainder over is created by the words, die and leave no issue, 
or, die without leaving issue, the court will attach to the word 
leave or leaving, the intention of a definite failure of issue, and 
hold that it limits the contingency to the time of the death 
of the first taker. 

On the other hand, some of the American cases hold that 
the word leave or leaving, when used in reference to person- 
al estate, does not limit the contingency to the death of the 
first taker, but denotes an indefinite failure of issue. One of 
the leading cases is Patterson v. Ellis, 14 Wend. 259. In 
this case, the limitation over was created by the words, die 
witheut leaving lawful issue, and the bequest was of person- 
alty. It was decided that the limitation over was too remote, 
and the first taker hed the absolute right to the whole. But 
Isubmit that any unbiased mind, after an examination of the 
English authorities, and keeping in view the distinction be- 
tween personal and real property, must pronounce that Judge 
Savage, who delivered the opinion of a majority of the 
court, is not sustained by authority. The error of his ar- 
gument is in this; he argues that if the subject matter of 
the devise had been real, instead of personal property, the 
devise would have been construed as creating an estate tail, 
and therefore, as it was personalty, the contingency was too 
remote and the remainder void, without adverting to, or al- 
lowing the distinction that has long prevailed, that although 
the courts would hold the words to create an estate tail, if used in 
referenca to real estate, yet if personal property was the 
subject of the devise, they would struggle hard to limit the 
contingency to the death of the first taker, in order to give 
effect to the whole will, and for this purpose the word leave 
or leaving, when used in reference to a bequest of personal 
property, has uniformly been held sufficient to justify the 
court in holding that the testator intended to limit the con- 
lingency to the death of the first taker. ‘The reason of this 
distinction between real and personal estate was, that the 
common law not only permitted estates tail, but they were 
a favored species of estates, and by construing the words 
used in this will as creating an estate tail, they gave effect 
to the devise over as a contingent remainder expectant o1 
abe ultimate failure of issue of the first taker; that is, thes 








JUNE TERM, 1550. 153 











Flinn v. Davis et al. 





would hold that the first taker took an estate tail and the devisee 
over—a contingent remainder expectant on the failure of the 
heirs of the body of the first taker. But, as no estate tail could 
be created in personal property, in order to give effect to the 
whole will, they would lay bold of words, as indicative of the 
intention of a definite failure of issue, which would not have that 
effect, when used in reference to real estate. By this mode of 
construction effect was given to the devise over, whether it con- 
sisted of personal or real estate, and the courts supposed they 
were carrying out the intention of the testator. For instance, if 
the devise was of real estate, the first object of the testator’s boun- 
ty was supposed to be the first devisee, and if he should die 
leaving issue, but this issue afterwards failed, it was supposed 
that the testator intended that the remainder-man sliould then 
take, and to effectuate this intention, which was lawful in refer- 
ence to real estate, they construed the devise as an estate tail, 
with a contingent remainder over, which ultimately might carry 
the estate to the remainder-man unless barred or destroyed. In 
reference to personal property, however, the bequest over must 
take effect, if at all, as an executory devise, and supposing that 
the testator intended the devisee to take at some time, and as he 
could not take, unless the intention was that he should take at 
the death of the first taker, or within twenty-one years and a frac- 
tion over, and the courts, for the purpose of giving effect to the 
intention and to prevent its being defeated altogether, in refer- 
ence to the remainder, held many circumstances and expressions, 
as indicating a definite failure of issue and limiting the contin- 
gency to the death of the first taker, that would have been over- 
looked, or disregarded in devises of real estate. Hence arose 
the distinction, that the same words in the same will in reference 
to real estate would be construed as an estate tail, but in refer- 
ence to the personalty devised, would be construed as an execu- 
tory devise, dependant on the failure of issue of the first taker 
at the time of his death. Whether it was wise to draw such a 
distinction between real and personal property, it is unnecessa- 
ry to enquire. It has been done, and has been sanctioned for 
more than a hundred years. We are therefore bound to hold 
that the devise over, so far as it relates to the personalty, is not 
too remote, but is good as an executory devise. 

But the question now arises, what construction shall we give 
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to the will, so far as it relates to the realty? In England the in- 
fant daughter of the testator would have taken an estate tail, and 
the contingency, on which the devise over is made to depend, 
would have been considered too remote, and Benjamin and Lucy 
Ann Davis could not have claimed the land by way of executo- 
ry devise, but could have claimed it by way of contingent re- 
mainder. In this State, however, estates tail are not permitted 
to exist, and words, that at the common law would give an es- 
tate tail, here create an estate in fee. If we must therefore con- 
strue this will as creating an estate tail in the infant daughter of 
the testator, and the devise over too remote to take effect as an 
executory devise, then we should be compelled to deny the right 
of Benjamin and Lucy Ann Davis to the land, for the infant 
daughter, under our statutes, would have taken the entire fee. 
The courts of England were inclined to construe all devises of 
real estate as creating estates tail, if it could be done without vio- 
lating the intention of the testator, because such estates were not 
only permitted, but were a favored species of estates at common 
Jaw. In this State, however, estates tail are abolished. Lands, 
like personalty, descend to all the heirs, share and share alike ; 
they are liable to be sold absolutely for the payment of debts, 
and the legislation of our country has gone far to put them on 
the same footing with personal property. Under this legislation 
are we to pursue the distinction taken in the case of Forth v. 
Chapman, or are we to repudiate it? ‘This is the first time the 
question has ever been raised in this State, and we are therefore 
at liberty to examine it on principle. ‘The reason that influenced 
the English judges to construe the same words, in reference to 
Jand, so as to create an estate tail, whilst they would hold them 
to create a good executory devise as to personalty, was to give 
effect to the devise over in both instances, presuming such to have 
been the intention of the testator. If the subject of the devise 
was realty, as it was lawful to create an estate tail, they presumed 
such to have been the intention of the testator, for by so constru- 
ing it, the devise over might ultimately take effect and carry the 
estate to the last devisee in the shape of a contingent remainder 
expeciant on the determination of the estate tail, and it was one 
of the cardinal rules in construing devises over, not to consirue 
them as executory devises, if, by any means, they could take ef- 
fect as a contingent remainder. But in reference to personalty 
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no estate tail was permitted, and the devise over could only take 
effect by-construing it to be an executory devise. For the pur- 
pose, therefore, of giving effect to it, the courts caught hold of 
many expressions, as indicating the intention of a definite failure 
of issue, that would have been disregarded, had the devise been 
of land. ‘Thus they carried out the intention of the testator, both 
as to real and personal property. If we, however, follow the 
distinction of Forth v. Chapman, and hold that the same words 
are insufficient to create a good executory devise of real estate, 
that are sufficient in personal property, we shall not be governed 
by the reasoning that influenced the courts of England in draw- 
ing the distinction ; but, on the contrary, we must presume an 
unlawful intent on the partof the testator in reference to the land, 
and a lawful intent in reference to the personalty, and thus we 
should put both a lawful and unlawful intent on the same words 
in the same will, and thereby defeat the devise over of the realty. 
The distinction was drawn to preveut the devise over from be- 
ing defeated, as to either the real or personal estate. Shall we 
follow it, after the reasons for its existence cease, for the pur- 
pose of defeating the devise over? I am clearly of the opinion 
that we should not, but that we should hold that the same 
words, which will create a good executory devise as to personal 
property, will also be sufficient in this State to create a good ex- 
ecutory devise as to land. In this conclusion I am sustained by 
two decisions of the Supreme Court of North Carolina. In 
Jones v. Speight, 1 Car. L. Repos. 544, in which the devise 
was of land, and the lenguage of the will creating the devise 
over, was die without leaving issue, the court held that, as en- 
tails had been abolished, there was no reason for following the 
distinction of Forth and Chapman, but that the same words 
should be construed to create a good executory devise, whether 
of land or personal estate. In Zollicoffer v. Zollicoffer, 4 Dev. 
& Bat., the devise was of both real and personal estate, and it 
was admitted that the words of the devise would have created an 
estate tail in England as to the land, but that they would have 
been construed as a good executory devise as to the personalty. 
The court held the same doctrine recognised in Jones and 
Speight, and as the words of the will were sufficient to create 
a good executory devise as to the personalty, therefore they were 
deemed sufficient to create a good executory devise as ‘o the 
realty. 
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These decisions we think a just exposition of the law, where 
estate tails are not permitted, and fully sustain us in our judg- 
ment, that the words of this will do not mean au indefinite failure 
of issue, but, on the contrary, that the testator contemplated 
issue living at the death of his infant daughter. ‘The contin- 
gency therefore is not too remote. 

2. But it is contended that the first taker had the power under 
the will to dispose of the whole estate, real or personal, or any 
part of it, for her own use, and that such a power is inconsistent 
with an executory devise, and shows that the testator intended 
to give the entire estate to his infant daughter absolutely and un- 
conditionally. 1 admit that the absolute power of disposition 
would be inconsistent with the nature of an executory devise, and 
would show that the intention of the testator was to give to the 
first taker the entire estate, unless a bare life estate was given 
with a naked power of appointment in favor of others, which is 
clearly not the case here. ‘I'he question, therefore, is, does the 
will give the infant daughter of the testator the right to sell or 
dispose of the property devised, at her own pleasure and for her 
own use? In the case of the Attorney General v. Hall, Fitzg. 
314, the devise was of real and personal estate to the son of the 
testator and to the heirs of bis body, and if he should die leaving 
no heirs of his body, then so much of the estate as he should be 
possessed of at his death was devised over. ‘The son suffered a 
common recovery of the real estate and made a will as to the 
personalty, and died without issue. It was held that the limita- 
tion over was void, because the absolute ownership was with the 
first taker, who had by tbe terms of the will the right to dispose 
of the whole. Again, in the case of Brewster v. Bull, 10 Johns. 
18, the devise was of land, and the language of the will was, * in 
case my son should die without lawful issue, the said property 
he dies possessed of, I will tomy son Y.” The Supreme Court 
of New York held the limitation over void, because it was re- 
pugnant to the absolute ownership resulting from the right to dis- 
pose of the property. So in the case of Ide v. Ide, 5 Mass. 
500: ‘The devise was to Peleg Ide and his heirs, and assigns 
forever, and to the devise are added the following words: * and 
if my son Peleg shall die and leave no lawful heirs, what es- 
tate he shall leave to be equally divided between my son John 
Ide and my grand-son Nathaniel.” Chief Justice Parsons said 
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that the limitation over is not of the estate devised, but of what 
Peleg should deave. From this expression it is clear that the 
testator intended that Peleg should have an unqualified power 
to dispose of the whole. And he held that this power of dispo- 
sition was inconsistent with the devise over, and showed that the 
entire estate vested in the first taker. Many other authorities 
might be cited to the same effect, but it is unnecessary, as it is 
well settled, that if the first taker has the power, by the terms of 
the will, to dispose of the property, he must be considered as 
the absolute owner, and the limitation over void. The words of 
this will, however, are: ‘If my said daughter should die with- 
out leaving lawful issue from her body, then [ will and ordain 
that all the estate which she may die possessed of or entitled to, 
both real and personal, under and by virtue of my will, shall go 
to, and be equally divided,” &c. If we ask the question, what 
estate or property did the testator devise over, the answer will 
be all his daughter was possessed of at the time of her death, and 
all that she was entitled to under the will. What then was the 
meaning of the testator? Did he intend to devise over only 
sugh as she might be possessed of? I think not. But he in- 
tended to give over, not only such as might be in her posses- 
sion at the time of her death, but all that she took under the will, 
whether in her possession or not. Had the testator stopped at 
the words, ‘* possessed of,” this case would have fallen directly 
within the case of Jackson v. Bull, 10 Johns. 18, but he adds 
the words, or entitled to under and by virtue of my will. These 
words enlarge the devise over, and in my opinion were design- 
ed to embrace all the estate that his daughter should be entitled 
to receive from the hands of his executors under the will. The 
language at least is capable of this meaning, and by thus con- 
struing it, we carry out one of the obvious designs of the tes- 
tator, by sustaining the remainder over. But by implying from 
this language an absolute power of disposition, we defeat one 
of the manifest objects of the testator, and this too, by placing 
a construction upon language capable of bearing a meaning en- 
tirely consistent with the expressed intention of the testator. I 
hold it to be a sound rule of construction, that if the language be 
capable of two distinct meanings, one of which would sustain but 
the other defeat a plain and manifest design of the testator, we 
should so construe it as to support the manifest intention, and 
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should not imply an intention repugnant to the expressed will of 
the testator, unless the language will bear no other reasonable 
construction. Even then, if it were doubtful whether the testa- 
tor intended his daughter should have the power of disposing 
absolutely of all the property he devised to her by the will, this 
doubt should not defeat the remainder over. ‘That the testator 
intended to create a valid remainder over is beyond doubt, and 
the language, from which it is argued he has defeated this re- 
mainder, is capable of conveying a meaning that will support it; 
we cannot therefore defeat the remainder without giving effect to 
a doubtful intention at the expense of one of the plain and man- 
fest designs of the testator. 

[After the delivery of this opinion, at June Term, 1849, the 
Hon. H. W. Cottier resigned his seat upon the bench, and the 
Hon. Sitas Parsons was appointed in his stead. A petition for 
a re-hearing was thereupon presented and granted, and the cause 
was re-argued at the January Term, 1850.] 

Since the re-argument of the case, I have deliberately re-ex- 
amined my opinion, and I trust with the view of ascertaining and 
applying the rules of Jaw that should govern it, and [ am com- 
pelled to say that my examination has but confirmed me in my 
opinion. I must therefore adhere to it, notwithstanding the re- 
spect I entertain for the opinions of my brethren. I think they 
have carried the doctrine of defeating a remainder over, created 
by an executory devise, by implying an absolute power, or right 
of disposition, in the first taker, farther than any case that can be 
found, and, in my humble judgment, by implying a power never 
designed to be given by the testator. 


CHILTON, J.—When this case was first argued, I was un- 
able to agree with the late and present Chief Justices in the 
conclusion at which they arrived. It has been since re-heard, 
and having given to it all the consideration which its importance 
demands, I proceed briefly to state my views of it, which remain 
unaltered. 

The questions before us arise upon the construction of the will 
of Norphlet Davis, the 2d, 4th, and 5th items of which are as 
follows :—‘ Item 2d. I will, and devise and grant, and bargain, 
to my infant daughter, at this day and date not married, all the 
lands and premises and appurtenances thereto belonging, which 
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I may die possessed of or entitled to, to have and to hold the 
same unto her and the heir or heirs of her body forever, subject 
however to the provisions and uses above specified in favor of 
my wife, Elizabeth Ann Davis.” 

“ Ttem 4th.—TI will and bequeath unto my infant daughter, 
and to her heir or heirs of her body, the following named slaves, 
viz: Levi, &c.” (setting out their names, &c.) “I also give and 
bequeath unto my daughter all money, which I may die in pos- 
session of, or which may be due me at the time of my death, or 
thereafter, to become due, either by bonds, notes, mortgages, or 
in any other manner, together with all other personal property 
which I may own or be entitled to, at the time of my deanh, and 
not otherwise disposed of by me.”’ 

“Ttem 5th.—If my said daughter shall die without leaving 
lawful issue from her body, than I will and ordain that all the 
estate which she may die possessed of or entitled to, both real and 
personal, under and by virtue of my will, shall go to and be equal- 
ly divided between Benjamin Davis, the son, and Lucy Ann 
Davis, the daughter of my brother Sugar Davis, and to them and 
their heirs, to hold the same share and share alike forever.” 

The daughter died, leaving no children or descendants of 
them. The complainant, who is the heir at law of the daughter, 
insists that this will vested in her the absolute property ; on the 
other hand, the defendants, Benjamin and Lucy Ann Davis, con- 
tend that the limitation over is good as an executory devise, and 
vests the property in them upon the death of the first devisee. 
My opinion is that the remainder over, attempted to be created 
by the 5th item, cannot be supported as an executory devise, 
and that the absolute property vested by the will in the daughter 
of the testator. 

The law applicable to the case has been ably commented 
upon by the counsel on both sides, and the numerous cases ci- 
ted upon their briefs have been carefully examined. I do not 
propose to review all these decisions in this opinion, but merely 
to state, in as brief manner as [ can, the general principles dedu- 
cible from them as applicable to one view of this case, and which 
I regard as decisive of it. 

1. It is a well settled rule of construction, that ‘‘ every word 
of a will must have a meaning imputed to it, if it is capable of 1 
meaning without a violation of the general intent, or of any other 
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provision in the will with which it may appear inconsistent.’’— 
10 Bac. Abr. (Bouv. Ed.) 533; 1 Ves. (Sumner’s Ed.) n. 4, 
and cases cited on p. 195. ‘Tested by this rule of construc- 
tion, it appears to me perfectly clear, that the fifth item in the 
will of Norphlet Davis only gives to the remaindermen so much 
of the property bequeathed to his daughter, as shiould remain un- 
disposed of at the time of her death; thus confering upon her 
by necessary implication the right of disposing of it. ‘The limi- 
tation over is ‘of all the estute which she (the daughter) may 
die possessed of or entitled to, under and by virtue of my will, Sv.” 
If it had been the intention of the testator to create an executo- 
ry devise over, and consequently to have denied to the danghter 
the power of disposing of the property, would he not have omit- 
ted the whole of the above italicised expression? Would not 
his intention have been clearly expressed by striking these words 
from this clause of the will? It would then have read thus: 
‘If my said daughter shall die without leaving lawful issue from, 
her body, then I will and ordain that all the estate shall go to 
and be equally divided between Benjamin Davis, the son, and 
Lucy Ann Davis,” &c. If the testator did not intend by the 
insertion of these words to limit the devise over to such proper- 
ty as the daughter should own at the time of her death, and to 
exclude such of it as she bad disposed of, he meant nothing. 
But the expression is full of meaning,—is plain, simple and un- 
ambiguous, and to discard it altogether would do violence to 
the plain language of the will and the indisputable rule of con- 
struction above stated. Suppose, for the sake of illustration, 
the daughter had lived for many years, and that she had actual- 
ly sold a portion of the perishable property, assuming to sell the 
entirety, and died without issue living at the time of her death, 
and that this suit was by the remaindermen against her vendee. 
The latter would say in response to their demand, the will un- 
der which you claim only gave you the estate which the testator’s 
daughter should die possessed of or entitled to under it. She did 
not die possessed of this ; it was in my possession; neither was 
she at the time of her death eutitled to it under the will, because 
she had sold it to me, and parted with her titie. The court 
would then be called upon to construe these words. Could any 
court hold that they were mere surplusage? I can see no prin- 
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ciple which would justify such construction, and should unhesi- 
tatingly pronounce in favor of the vendee. 

There are several cases which [ think sustain the view here 
taken. In Jackson ex. dem. Brewster v. Hall, 10 Johns. Rep. 
19, the testator bequeathed to bis son, Moses, the premises in 
dispute, and by a subsequent clause declared, ‘‘ In case my son, 
Moses, should die without Jawful issue, the said property he died 
possessed of, I will to my son, Young, his lawful issue, &c.” 
It was held that the limitation over was void as being repugnant 
to the absolute ownership confered by the will on Moses, as 
shown by his implied right of disposing of the property. + 

In the Attorney General v. Hall, Fitzgibbon 314, the bequest 
over was of so much of the real and personal estate as he (the 
first devisee,) should be possessed of at his death. ‘The first 
taker suffered a common recovery as to the land, and made a 
will of the personal estate, and died without issue. It was held 
that tail created in the land was barred by the recovery, and 
that the limitation over of the personal estate was void as repug- 
nant to the absolute ownership and power of disposal given by 
the will. I have not been able to lay my hand upon this volume, 
and have quoted the language used by Parsons, C. J., in Ide v. 
Ide, supra. Iam, however, cited by the counsel to the decision 
of the case of Read v. Snell, 2 Atk. 648, where Lord Hard- 
wicke quotes the language thus—* I give the residue to my son, 
Francis Hall, and the heirs of his body, to his and their own use ; 
but in case my son should depart this life, leaving no heirs of his 
body living at the time of his decease, then I give so much of the 
said residue, as shall not have been disposed of by my said son, to 
the Goldsmiths’ Company.” ‘This perhaps gives a clearer indi- 
cation of the intention of the testator to confer the right of dispo- 
sing of the property upon the son, than the words as quoted by 
Chief Justice Parsons, but still it is in point to show that where 
the right of disposition is given by necessary implication, it is 
inconsistent with the limitation over by way of excutory devise. 
Besides, the language conveys pretty much the same idea with 
a slight variation in the phraseology. There is but little differ- 
ence in the orJivary acceptation of the language used, between 
‘*so muchas he shall leave undisposed of” and “all that he may 
die possessed of, or entitled to, &c.” [ach implies the right of 
disposition. In Ide v. Ide, 5 Mass. R. 500, the testator made 
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an absolute gift of real and personal property to his son, and 
added, that if he should die and leave no lawful heirs, what es- 
tate he shall leave, to be equally divided, &c. The limitation 
there was held to be void, because it was repugnant to the pow- 
er of disposition impliedly given by the will.—See also, Jackson 
v. Robins, 16 Johns. R. 537, where the foregoing cases are 
commented on and approved—see also 11 Wend. 276, and ca- 
ses there cited. 

I repeat, that these decisions, although none of them embrace 
the exact language used in the will before us, are nevertheless 
in principle closely allied to it, and they settle very clearly the 
rule which is recognised also, by various elementary writers, 
that a valid executory devise cannot exist, where the first 
taker has the power of defeating the limitation by disposing of 
the property, whether it be real or personal. Nor does it make 
any difference whether the first taker has exercised the power of 
alienation or not, if it be confered; if the clear intent of the tes- 
tator was to give to the first taker the absolute control of the 
property, it is inconsistent with, and destructive to the limita- 
tion over by way of executory devise.—1 Jarm. on Wills, 756 ; 
2 Saund. 388, d, and cases supra. 

But it is supposed that the adding of the words, “ or entitled 
tu under and by virtue of my will,” shows that it was the inten- 
tion of the testator to create a limitation over in the whole of the 
property confered by the will on the daughter, and that the pow- 
er of alienation is not therefore confered. If we supply the word 
‘*-die” in the latter clause of the sentence, (and it is evidently 
understood) the meaning to my mind is exceedingly clear, and 
the reason for the insertion of the last clause may very readily be 

‘imagined. ‘The sentence would then read thus, “all the estate 
she may die possessed of, or die entitled to under and by virtue 
of my will,” &c. She might not die possessed of some of the 
estate to which she might be entitled under the will; or it may 
be that by the latter clause of the sentence, the testator intended 
to explain more particularly his meaning as expressed in the 
first, to wit: not that he was bequeathing over all that bis daughter 
might die possessed of, whether it was property which passed to 
her under the will, or was acquired by her otherwise, as the words 
taken literally would import, but only such as she should die 
e.titled to under the will. The former hypothesis, however, I 
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think the more reasonable, and I have but little doubt, suggest- 
ed the insertion of the last branch of the sentence, as the latter 
would impose a restriction, which the law would imply without 
it, and would thus have been wholly useless. 

The construction, which I place upon the latter clause of the 
fifth item of the will, gives effect to all the words, and harmo- 
nizes with the general intent of the testator to be gathered from 
other parts of the will and carries it into effect, so far as it is le- 
gal, whereas the contrary construction regards them as surplus- 
age and unmeaning. When the testator, in the second item of 
the will, desires to designate the lands which he devises to his 
daughter, he uses similar language” —“ all the lands, &c., which 
I may die possessed of or entitled to.”” He might have died en- 
titled to land, of which at the time of his death he was not in pos- 
session, and hence the propriety of inserting the words “ or enti- 
tled to.” A similar expression occurs in the fouth item, in re- 
spect to his personal property. Retaining as the testator did the 
right of disposing of the property at any time during his life, and 
of which right, if he had so desired, he could not have deprived 
himself by any provision in his will, it is clear that he used these 
expressions as descriptive of the property which should vest in 
his daughter upon his death, namely, such as he should not dis- 
pose of otherwise—as he should ‘die possessed of or entitled 
to.”” This is persuasive to show that kindred expressions oc- 
curring in the succeeding clause of the will were used and should 
be understood in the same sense. —2 Chan. Cases, 169; 2 Ves. 
616; 12 Pick. R. 436; 10 Bacon’s Abr. (Bouv.) 539. It is 
clear that the testator’s daughter was the leading object of his 
bounty. His main intent was to make a suitable provision for 
her. He gives the property to her, not for life, with remainder 
over; but he gives it to her absolutely, ‘to her and the heirs of 
her body forever.” 

In no part of the will is there any expression, which, in my 
opinion, imposes any restraint upon the daughter’s right of ali- 
enation. Thus far, the construction, which I give to the will, 
carries out what I regard the general main intent of the testator. 
The question then comes up in his mind—suppose the daugh- 
ter should die, leaving no issue of her body, without having dis- 
posed of the property I have given her, what disposition shall 
be made of the property so remaining? He responds to this 
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suggestion in the language of the 5th item—* I will and ordain 
that all the estate that she may die possessed of, or entitled to, 
both real and personal, under and by virtue of my will, shall go 
to and be equally divided between Benjamin Davis, the son, 
and Lucy Ann Davis,” &c. It seems to me very clear that the 
object of the testator was to vest the property in his daughter, 
the main object of his bounty, giving to her the absolute right 
of disposing of it. If, however, she should die without chil- 
dren, or the descendants of them, and without having disposed 
of the property, but either in possession of it, or entitled to it 
under the will and out of possession, then that it should go to 
his nephew and niece, who were the secondary objects of his 
bounty. In other words, that he did not intend to restrain ali- 
enation on the part of his daughter, but intended to confer it, 
and also intended that the portion remaining undisposed of at 
her death should go over,—an intent, with respect to the re- 
mainder, which I have shown, and which it is well settled, the 
law will not carry out.—See on this point, Allen & Wife v. 
White, adm’r, 16 Ala. 181, and cases cited in the opinion. 
As this view of the case is conclusive of it, 1 do not deem it 
necessary to examine the other question, as to the effect of the 
word, ‘ leaving,” in the fifth clause of the will. 

In my opivion, the decree of the chancellor should be re- 
versed and the cause remanded; and such being the opinion of 
a majority of the court, it is accordingly so ordered. 

Decree reversed and cause remanded. 


PARSONS, J.—I think the limitation over is void, because 
it is repugnant to the absolute right of alienation of the whole 
- estate, real and personal, which the testator gave to his daughter, 
the first devisee. He gave the estate which is in controversy, in 
the first place, to his daughter and to the heirs of her body ; and, 
by a further clause in his will, he provided for the contingency 
of his daughter’s death, without leaving lawful issue of her body. 
In that case he devised all the estate that she might die possess- 
ed of or entitled to, both real and personal. under and by virtue of 
his will; over to Benjamin Davis and Lucy Aan Davis, his 
nephew and niece. ‘I'he estate thus devised over was not the 
estate which the testator had devised to his daughter, but it was 
the estate which she might die possessed of or entitled to under 
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his will. ‘This, at most, may have been far less than the entire 
estate devised to the daughter. Had the testator devised ever 
so much of the real and personal estate devised to his daughter, 
as she should be possessed of or entitled to under the will, at 
the time of her death, the amount and kind devised over would 
have been the same, and in that case, the limitation or devise 
over would have been void, according to the case of The Attor- 
ney General v. Hall, Fitz’g. Rep. 314; for the addition of the 
words, ‘or entitled to” in the case at bar, were merely intend- 
ed to include the estate to which she might be entitled under the 
will, at the time of her death, but which she had not then actual- 
ly received. By the case just cited, it appears that Hall devised 
his real and personal estate to his son, and to the heirs of his 
body, and if he should die leaving no heirs of his body living, 
the testator devised over so much of the real and personal estate 
as his son should be possessed of at his death. The son aliena- 
ted the real estate by a common recovery, and bequeated the 
personal estate by will to his wife, and died without issue. The 
court determined that the limitation over was void, because the 
absolute ownership had been given to the son, for the estate was 
given to him and the heirs of his body, and the limitation over 
was, in effect, of what he should leave unspent, and therefore he 
had power to dispose of the whole. Lord Hardwicke in Read 
v. Snell, quotes these words a little different; but I think the 
difference is immaterial so far as the principle is concerned—see 
his language in the opinion of brother Cu1Lton. Speaking of the 
case of The Attorney General v. Hall, Chancellor Kent says, 
(16 Johns. R. 585)—* ‘The point of that case then was, that 
where an estate is given toa man and the heirs of his body, with 
a power of disposal at his own will and pleasure, it carries with 
it an absolute ownership, repugnant to any limitation over and 
destructive of it. ‘The court did not make any distinction be- 
tween the real and personal estate, and say that the limitation 
over was good as to the one and void as to the other. ‘They said, 
generally, that the limitation over in the will was void, because 
the testator gave the son an unqualified power to spend the 
whole.” In Ide v. Ide, 5 Mass. R. 500, the testator by will 
gave real and personal estate to his son and to his heirs and as- 
signs forever, and then added, that if the son died without heirs 
(which the court understood in that case to mean zssue,) the es- 
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tate which he should leave was to be equally divided between two 
others. It was determined that the limitation over was void, be- 
cause, as nothing was limited over but the estate he might leave, 
his power to dispose of the whole was elearly to be implied, 
which was inconsistent with the limitation over. ‘This is very 
much the same as a limitation over of what the first taker may 
die possessed of or entitled to under the will, for that is what he 
leaves, and it is the case before us. If we look at the provision 
made for the devisees over in the two cases referred to, rather 
than to the language employed, they are the same as in this case. 
In the first case, the testator devised over so much of the estate 
as the first taker should be possessed of at his death—in the sec- 
ond, the estate which he should /eave. In the present case the 
devise or limitation over is of the estate which she may die pos- 
sessed of or entitled to under the will. In neither case could the 
person, claiming under the devise over, insist on more than the 
first taker had left, even if he could insist upon any; and in all 
the cases the first taker had clearly the implied power of aliena- 
tion over the whole estate, and therefore might have left nothing. 
But there is another case which is in point, Jackson vy. Hull, 10 
Johns. R. 19. There the testator gave an estate to his son Mo- 
ses, his heirs and assigns, and added “in case my said son Moses 
should die without lawful issue, the said property he died pos- 
sessed of, I will to my son Young, his lawful issue” &c. The 
court held that these words implied a power of alienation by 
Moses, and consequently an absolute ownership, repugnant to 
the limitation over to Young and destructive of it. ‘The said 
property he died possessed of” were the descriptive words of 
what was limited over in the case last cited. In this case the 
‘ words of description are ‘all the estate which she may die pos- 
sessed of or entitled to under and by virtue of my wil!.” The 
words “or entitled to” &c., were intended to embrace that por- 
tion of the estate which according to the will she was not to re- 
ceive for a considerable time and which she might not receive 
in her lifetime. But the testator intended to devise it over if 
she was entitled to it at the time of her death, but not if she had 
disposed of it. Hence, there were two portions or descrip- 
tions of property limited over—that of which she might die pos- 
sessed, and that to which she might be entitled at the time of 
her death, over both of which she had, by necessary implica- 
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tion, the power and right of alienation, and therefore the abso- 
lute property. Iam not aware that the rule of law, which de- 
feats a limitation over after a previous devise with an unqualified 
power of disposal in the first taker, has recently been denied any- 
where. It is a rule of property, upon which many titles may 
depend, and it would be of dangerous tendency now to unsettle 
it. Neither is it denied, so far as I know, but that this power of 
disposal may arise by implication, though it should be clear. In 
each of the three cases, to which I have refered, the implication 
arose out of the language which the testator employed to de- 
scribe what he wished to limit over. In each of the cases, as 
well as in the case before us, the descriptive words of the es- 
tate, intended to be limited over, in effect confine it to what the 
first devisee might die possessed of or entitled to, and the first 
devisee in each of the cases night, under the implied power, 
dispose of the whole estate, and so die possessed of or entitled 
to nothing, and consequently the limitation over is void for un- 
certainty. But though the rule is generally admitted, as a rule 
not to be shaken at this day, yet there has been much dis- 
cussion with regard to its application to cases, among which are 
the cases of Coates’ Appeal, 2 Barr’s R. 129, and Smith v. Bell, 
6 Pet. R. 68. Those cases turned upon what was supposed to 
be the intention of the testators. It was thought they did not in- 
tend to give to the first divisees the power to alienate absolutely 
what was limited over. There is no doubt, a power of the kind 
cannot exist unless so intended by the testator, but whether he 
intended it or not is to be determined by the will. The whole 
will is to be lookea to, but in my judgment, there is nothing in 
the will we are considering, which in the smallest degree con- 
trols or restrains the power of disposal which is given to the 
testator’s daughter. In the course of his opinion in the case 
Jast cited, Chief Justice Marshall observed—*“ In the construc- 
tion of ambiguous expressions, the situation of the parties may 
very properly be taken into view. The tie} which connect the 
testator with his legatees, the affection subsisting between them, 
the motives which may reasonably be supposed to operate with 
him, and to influence him in the disposition of his property, are 
all entitled to consideration in expounding doubtful words, and 
ascertaining the meaning in which the testator used them.” It 
cannot be admitted that there are any ambiguous expressions 





| 
| 
| 








168 ALABAMA. 


Strong v. Beroujon. 








or doubtful words in the limitation over which we are considering. 
Such expressions and words, precisely such in substance, have 
been settled thrice by courts of acknowledged respectability, and 
we only follow their lead. But I apprehend that what was so 
well said by Judge Marshall furnishes strong reasons for apply- 
ing the rule in this case. The first devisee was the testator’s 
daughter, and it appears by the will that she must have been a 
very young child, for she was not yet married. She was the 
first and dearest object of his affections, for it is to be infered 
that he had no other child. She was about to be deprived of 
his parental care and left with no other provision than the estate 
devised. This in name and substance was given to her and 
hers, but over, so far as not consumed or disposed of by her, to 
a nephew and niece of the testator, who were certainly not the 
first objects of his bounty. It is not probable that it was the 
testator’s intention to confine her, come what might, to the profits 
of the estate, merely that the estate itself might go over to a 
nephew and niece. Hence, in this case, it is reasonably certain 
that the testator actually intended to reserve for her the power 
of disposal. This he had the full power to do, but he had 
not the legal power to devise over what she might leave, or die 
possessed of, or entitled to, at the time of her death, under his 
will, and as a majority of the court is of that opinion, it disposes 
of the case, without going into those other questions upon this 
limitation which were argued by the counsel on both sides with 
unusual learning and ability. 


STRONG rs. BEROUJON. 


1. The rule of law is to intend that an award is made “of and upon 
the premises,” unless the coutrary appears. 

2. Where the submission is of matters which concern one of the parties 
in his own right, and as guardian, but does not require the arbitrators 
to separate the one interest from the other,an award in favor of such 
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party cannot be objected to for uncertainty, because it fails to show 
what is awarded to him in his own right, and what as guardian. It 
it should become a material question in a future suit about the same 
matters, extraneous evidence will be admissible to prove it. 

3. An award is not necessarily wanting in mutuality, because nothing 
is required to be done by one of the parties. 

4. A guardian may submit for his ward, and is bound by the award in 
the ordinary way, in which one mau is bound, who binds himself 
for the acts of another. 

5, Where the submission is independent of the statute, and not under 
an order of court, and there is no agreement that the award shall be 
made a rule of court, gross partiality in the arbitrators is no defence 
to an action at law for the non-performance of the award. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Dest on arbitration bond by the plaintiff against the defend- 
ant in error. The declaration counts on the penalty alone. 
The defendant craved oyer of the bend and condition, which 
being set out, he pleaded no award. ‘The plaintiff replied a 
submission and award, eyer of which being craved by the de- 
fendant, they are set out as follows: ‘** Whereas a. dispute and 
controversy has arisen and is still depending between Charles 
D. Strong for himself and as guardian of the heirs of Joseph 
Lemonier, deceased, of the one part, and Claude Beroujon, of 
the other part, in reference to and concerning certain property 
embraced in a lease, and also as regards the stipulations of the 
lease, made by Charles Delage and Benjamin Wilkins as exe- 
cutors of the said Joseph Lemonier to the said Claude Berou- 
jon and one Clement Ducautremont, dated the Ist day of Janu- 
ary eighteen hundred and thirty-seven, for the ending and de- 
ciding of said controversy, it is hereby mutually agreed by and 
between the said parties that the matter in difference between 
them shall be refered and submitted to the arbitrament and de- 
termination of Patrick O’Neal, James F. Cunningham, Hind- 
man Barney, &c., or a majority of them, so as the said arbitra- 
tors or a majority of them do make and publish their award in 
writing ready to be delivered to the said parties on or before 
Friday, the thirtieth day of this present month of January, A. D. 
1846. And it is hereby mutually agreed by and between the 
said parties that the award and decision in writing of the arbi- 

13 
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trators or a majority of them shall be final and complete, and 
binding upon the parties.” 

‘* The subscribers, a majority of the arbitrators,” &c., “do 
decide as follows and publish this as eur decision—1st. That 
Mr. Beroujon shall deliver to Mr. C. D. Strong the immediate 
possession of all the property now held by the former, including 
the improvements of every kind, on the square bounded by 
Scott Bayou, Dauphin, and St. Francis streets, and Spring Hill 
road; 2d. That Mr. Beroujon shall pay to Mr. Strong the sum 
of two hurdred and twenty dollars, being the balance due the 
latter, after deducting the value of said improvements from the 
amount due to Mr. Strong for rent of the premises and for non- 
fulfilment by Mr. Bereujon of the terms of the lease made to 
him by Messrs. Benj. Wilkins and C. L. Delage—this payment 
to be made in cash on Ist Feb. 1846. Mobile, 30th January 
1846.” The defendant thereupon demurred to the plaintiff’s 
replication, which demurrer was overruled. The defendant 
then rejoined, ‘that in making the said award in the said repli- 
cation mentioned, the said arbitrators acted with gross partiality 
in favor of the plaintiff, which he is ready to verify, &c.” To 
this rejoinder the plaintiff demurred and his demurrer was over- 
ruled. Issue being then joined, the cause was submitted to a 
jury and a verdict returned for-the defendant. The overruling 
of the plaintiff’s demurrer ta the defendant’s rejoinder is the 


error now assigned. 


Hopxins, for the plaintiff in error: 

Fraud or other misconduct of arbitrators is no defence at law 
in an action upon the award, unless the submission by the agree- 
ment of the parties was to be made a rule of Court.—9 Johns. 
R. 212-13; Cranston v. Kenny’s Ex’rs, 3 ib. 364-65; Barlow 
v. Todd, Watson on Arb. & Aw.; Law Lib., (Feb. No., 1848,) 
212-16-17, top pages; 1 Saun. 495, note 3; 6 Pick. R. 273-74; 
Bean v. Farnam, Clay’s Dig. 52, § 12. ‘The demurrer, there- 
fore, ought to have been sustained to the defendant’s rejoinder, 
in which he avered that that the arbitrators in making the award 
acted with gross partiality in favor of the plaintiff. 

A court of equity only could afford relief for fraud or other 
misconduct in arbitrators in making award, in a case like this, 
where there was ne agreement to make the submission a rule of 
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a court of law.—Feb. No. 1848, of the Law Lib. 212-16-17, 
top pages; 9 Johns. 212-13; 3 ib. 364-65, 


W. G. Jones, for the defendant: 

1. It may be coneeded that the courts are generally inclined 
to favor and support awards. In this case, however, there is 
no reason for the court to incline in favor of the award; for the 
plaintiff by his pleading admits that the arbitrators were guilty of 
gross partiality in: his favor in making the award, and a jury has 
moreover fonnd that the fact was so. We must take for granted 
then in this case, that the arbitrators were guilty of gross par- 
tiality, and when that is the case the courts are strongly against 
supporting the award.— Watson on Awards, 299-300. 

2. The submission and, award are made parts of the record 
and set out by. the pleadings, and the demurrer brings up the 
question of the sufficiency of the submission and the legal va- 
lidity of the award. An award must be confined to the matters 
submitted.—Watson on Aw. 179; Law Lib., vol. 59. It is in- 
sisted, that in examining the submission and award it is appa- 
rent that the arbitrators took into consideration matters not sub- 
mitted to them. Property is directed to be surrendered, which 
does not appear to be embraced in the submission. ‘They de- 
cide on rents when there is no submission as to rents. An 
award must be certain.—Watson on Aw. 204. This award is 
uncertain. Strong, as guardian of Lemonier’s heirs and in his 
own right, had claims against Beroujon which were submitted. 
The award does not show whether the property is to be given 
up to Strong as guardian, or in his own right, nor whether the 
money is to be paid to him as guardian or in his own right. 
An award must be mutual—Watson on Aw. 232. In this 
award there is no mutuality. Nothing whatever is required to 
be done by Strong. All that is required to be done is re- 
quired to be done by Beroujon.—Veale v. Warner, 1 Saun. 
R. 326. It appears that the interests and claims of infants were 
submitted. ‘The rights of the infants are not bound or pre- 
cluded by the submission and award, and for this reason there 
is a want of mutuality in the award.— Watson on Aw.67; Biddle 
v. Dowse, 6 B. & Cress. 225. The proper mode of taking ad- 
vantage of any of the objections appearing on the face of the sub- 
mission or award, is to set them out in oyer, and demur, as is done 
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in this case.—Watsoa on Aw. 245. The demurrer will undoubt- 
edly reach back to the first substantial defect in the pleadings, and 
the plaintiff’s replication being bad, judgment was properly 
rendered against him on the demurrer. 

3. But even if the award is not bad on its face, it is insisted 
that it is bad because of the gross partiality of the arbitrators. 
It must be conceded that if the award had been made under a 
rule of court in a suit pending or under our statute in relation 
to awards, the award would be set aside by the court for gross 
partiality. Why should a different rule prevail in a suit on the 
arbitration bond? ~=Why in that case should the party aggrieved 
be driven into chancery for relief? The question has not been 
decided in our court. It is res integra in this court. We 
should rather follow principle, reason and expediency then, than 
blindly follow in the rut of precedent. There are no doubt 
cases in which it has been held that in such cases the party 
must apply to chancery for relief, but on examination it will be 
found that all those cases are founded not on principle or bind- 
ing authority, but on an editorial conjecture contained in the 
notes to the cases of Veale v. Warner. 1 Saun. R. 326. The 
leaning of the common law courts is, in modern times, to ad-" 
mit equitable defences, and not unnecessarily to drive parties 
into the tedious and expensive process of a chancery suit. In 
strictly analogous cases, in suits on awards and arbitration 
bonds, the defence by plea is admissible——See particularly. 
Fisher v. Pimbley, 11 East. 188; Gisborne v. Hart, 5 Mees. & 
Welsby, 50; Harker v. Hough, 2 Hals. R. 428; Allen v. Wat- 
son, 16 Johns. R. 205. It is also insisted that under the equity 
of our statutes, (Clay’s Dig. 50, § 2; Ib. 52, §§ 12-14,) this 
defence may be pleaded. 


PARSONS, J.-—The replication states the submission and 
the award. The demurrer to the replication should have been 
sustained, if there was a fatal defect in the submission or the 
award, apparent on their face. ‘The plaintiff was a party in his 
own right and as guardian of the heirs of Joseph Lemonier, 
deceased, and the controversy submitted was in reference to 
certain property embraced in a lease, which is described, and to 
ifs stipulations. By the award, as stated in the replication and 
set out on oyer, the defendant was required to deliver to the 
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plaintiff the possession of some real estate which is described, 
and to pay to the latter $220, as the balance due to him, after 
deducting the value of the improvements from the amount due 
to the plaintiff, for rent of the premises, and for the non-fulfil- 
ment by the defendant of the terms of the lease. It is con- 
tended that it is apparent the arbitrators took matters into con- 
sideration that were not submitted, but we think this does not 
appear. It does not appear that the property to be surrendered 
was not the same which was in part the matter of controversy that 
was submitted, for it was the same, so far as appears, that was 
embraced in the lease: And as the stipulations of the, lease 
were also referred, the money awarded to be paid was a conse- 
quence of that, and within the submission, so far as appears, 
The demands for rents, it is to be presumed, arose under the 
stipulations of the lease. ‘The rule of law now is to intend that 
the award is made “of and upon the premises,” unless the con- 
trary appear.—Gray v. Gwinnap, 1 Barn. & Ald. 106; Watson 
on Arb. & Aw. 176, and cases cited. 

2. It is contended that the award is uncertain, because it does 
not show what was awarded to the plaintiff in his own right and 
what as guardian. This was not required by the submission, 
but if it should ever be a material question, in the event of a 
future suit about the same matters, evidence will be admissible 
to prove it—in ve Brown & Croydon Canal Co., 9 Adol. & 
Ellis, 522. 

3. Jt is contended that the award was not mutual, because 
noihing was required to be done by Strong. But it appears 
that the arbitrators made an allowance to the defendant for the 
improvements, which diminished the plaintiff’s demands. An 
award, however, is not necessarily wanting,in mutuality, be- 
cause nothing is required of one of the parties. 

4. It is further insisted that there is a want of mutuality, be- 
cause the claims of infants were submitted, and they are not 
bound by the award, and for this the counsel relies on Biddle 
v. Dowse, 6 Barn. & Cress. 255. There are several circum- 
stances to distinguish that case from this, but it is sufficient, to 
mention one of them. Some of the parties to the submission in 
that case were infants, who had been parties to a suit by their 
next friend. The matters for which the suit was brought were 
submitted to arbitrators. This was done under order of he 











174 ALABAMA. 


Strong v. Beroujon. 








court, by consent of the attornies of the partics in the suit. It 
was held that no sufficient authority to refer on behalf of the 
infant plaintiffs was shown, the atturnies having no such autho- 
rity, and that therefore the subinission was not mutual, and 
consequently the award was bad. It did not appear in that 
case that the next friends of the infants consented to the refer- 
ence. If there had been consent, even by the next friend, the 
court would probably have sustained the submission, for Ab- 
bott, Chief Justice, observed in the case: “If in fact the next 
friends of the infants did take this obligation upon themselves, 
that matter ought to have been specially avered and shown” by 
the declaration, for it appeared by the declaration that the order 
of reference was made by consent of the attornies. ‘The court 
therefore held that the submission was not mutual. The true 
rule is laid down in Watson on Arb. & Aw. 65, thus: ‘Al- 
though an infant cannot submit, his guardian or other person 
may submit for him, and the person submitting shall be bound 
by the award in the ordinary way, as one man is bound when 
he binds himself for the acts of another.” In the case at bar, 
the submission was made by the guardian himself, which dis- 
tinguishes this case from that of Biddle v. Dowse. The de- 
murrer to the replication was therefore properly overruled, and 
consequently the demurrer to the rejoinder cannot fall back 
upon the replication, as being the first defective part of the 
pleadings. ‘The counsel for the plaintiff contended that if the 
replication is bad (which, however, he denied) the demurrer to 
the rejoinder could not, under the circumstances of this case, 
be applied to the replication, or to the submission or award as 
part of the replication; but it is not necessary for us to decide 
that question. 

5. The defendant’s demurrer to the replication having been 
overruled, he rejoined that the arbitrators acted with gross_par- 
tiality in favor of the plaintiff, and to this rejoinder the plaintiff 
demurred, and his demurrer was overruled, and that is assigned 
as error. 

The question is, whether the matter stated in the rejoinder is 
cognizable in the courts of common law. If the award had 
been taken taken under the statute, the facts stated in the rejoin- 
der would have been sufficient, in the court of law, to set aside 
the award, according to the statute.—Clay’s Dig. 50. But the 
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submission and award in this case were independent of the 
statute, and they were made under no rule or order of court, 
nor was there any agreement that they should be made a rule of 
court. ‘This distinguishes the present case from the cases in 
the books in which the courts of law have summarily relieved 
parties against awards that were brought about by corruption or 
misconduct of the arbitrators. This case is within the general 
rule, “ that corruption or misconduct in the arbitrators is no de- 
fence to any action whatever, brought for the non-performance 
of the award,” the remedy being in equity.—Watson on Arb. 
& Aw. 212-16. Judge Spence observed, in Cranston v. 
Kenny’s Ex’r, 9 Johns. R. 212, “‘ Under the statute, and when 
the submission is agreed to be made a rule of court, power is 
given to the courts of common law jurisdiction to set aside 
any arbitration, or umpirage, procured by corruption or undue 
means, and this is the limit ef the authority of those courts.” 
This is the general doctrine stated in the books, and we have 
not been refered to a single case to the contrary, in reference to 
such a case as this. ‘he defendant’s counsel, however, refere«| 
us to several cases which he considered analogous, and ably 
controverted the rule upon which we rely, as having commenced 
in error, and as being opposed to the equity of our statute and 
to the principle of other cases, which are, however, not, as he 
admitted, precisely in poiat. But after full consideration, we 
feel bound to adhere te what we think is the well estab- 
lished rule in the present case, and consequently we think 
the rejoinder was bad. The judgment is therefore reversed 
and the cause is remanded. 
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WILSON’S HEIRS vs. WILSON’S ADM’L. 


1. Every reasonable intendmert will be made in favor of the judg- 

ment or decree of a court, rendered in a matter within its jurisdiction 

2. Where, therefore, a decree of the Orphans’ Court on the final setth- 

ment of an estate, in which the distributees oceupy the place of their 
deceased mother, recites: “It appearing that the heirs of A. H. & 8. 
H, his wife, have received advancements made to the said A. II. in 
his lifetime” &c., the presumption will be indulged, if necessary to 
support the decree, either that the advancements were made to the 
said A. H., in the lifetime of his wife, or, if made since her death, 
that he had authority to reeeive them, and that the property so ad- 
vanced has been actually received by the respective heirs in equal 
portions. 

3. The advancement of the husband, the wife living, is an advancement 

of the wife, and after her death should be charged against those, who 

occupy the same relation to the estate of him, by whom such advance- 
ment was made, that she would have occupied, if living. 

And in such case the advancement must on final settlement be 

brought into hotchpot by the representatives of the wife, before they 

can be allowed to participate in the distribution. 

. Infants of themselves are incapable of electing whether they will ac- 
count for advancements, or be exeluded from the distribution, on final 
settlement of the estate, and their exclusion, without the previous ap- 
pointment of a guardian ad litem to represent them, and protect their 
interests, is, therefore. erroneous. (Overruling Parks v. Stonum, 8 Ala. 
752, so far as it asserts a contrary doctrine.) 


~ 


cr 


Error to the Orphans’ Court of Monroe. 


Les te, for the plaintiffs in error: 

1. An advancement must be made to the heir of the intestate ; 
therefore the record should show conclusively, that the advance- 
ment was made to the children (and each of them,) of Sarah 
Hammond. The record states that the advancement was made 
to Asa Hammond in his lifetime. Asa Hammond had no au- 
thority to receive an advancement to his children. He was not 
their guardian, and it will not be presumed that he had any au- 
thority to receive money for his children. 

2. It is the duty of the court to appoint guardians ad litem, 
for infants, in order to protect their rights.—Jenkins’ Distributees 
v. Jenkin’s Adm’r, 16 Ala. 693 ; Kavanaugh & Wife v. Thomp- 
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«son, 16 Ala. 827, These cases show that it is not necessary 
that the infant should come into court and contest the account 
before the court should appointa guardian, as laid down in Parks 
v. Stonum, 8 Ala. 752. _ An infant has not capacity to come in 
and contest the account. If the infant could come and contest 
the account, there would not be any reason or necessity to ap- 
point a guardian, and the Legislature intended to protectthe rights 
of those who did not have capacity to protect their own interests. 

3. The record should show affirmatively that notice had been 
given. The statement that the notice previously ordered had 
been given is of no greater effect than that legal notice had been 
given.—9 Ala. 430. 


Torrey, for the defendants: 
1. There is no bill of exceptions in this case, and this court 
is not informed of the evidence upon which the decree below 
was founded. The decree recites that the court below was sat- 
isfied that ‘* the children of Sarah Hammond received advance- 
ments made to the said Asa Hammond in his life-time.” In the 
absence of a bill of exceptions, this court, in support of the judg- 
ment below, will presume that the evidence to this effect was 
sufficient; that the money was so paid, was an advancement, 
and that Asa Hammond was authorised (as guardian or other- 
wise) to receive it. Whether the court erred or not, is a ques- 
tion which wholly depends upon the evidence, and in the ab- 
sence of this, every intendment will be niade in favor of the 
regularity of the proceedings of courts of competent jurisdiction. 
2. Itis urged tnat the court below erred in not having appoint- 
ed guardians ad litem for the infant children of Sarah Hammond. 
In reply to this—the duty of the court to appoint guardians ad 
litem, is laid down in Taylor & Wife v. Reese, 4 Ala. 121, as 
well as in Jenkin’s Distributees v. Jenkin’s Adm’r, 16 Ala. 693, 
sand in Kavanaugh & Wife v. Thompson, 16 Ala. 827. The 
act of February, 1843, (Clay’s Dig. 229,) which makes it the 
duty of the Orphans’ Court to appoint guardians ad litem for in- 
fant distributees ‘* when necessary,” merely enacts what the Sa- 
preme Court had ruled to be necessary in Taylor & Wife v. 
Reese, previous to that enactment. 
In Parks v. Stonum,S Ala. 752, this point was distinctly 
brougut forward before this court, and the decree below sought 
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to be reversed for the failure in making such an appointment. In * 
this case a very clear and marked distinction is drawn between 
it and the cases (both before and since) refered to above. 

As in Parks v. Stonum, so itis in the case at the bar. The 
record shows that all the requirements of the statutes and the 
previous orders of the court had been fully complied with. Four 
weeks previous notice of final settlement had been given by pub- 
lication in a Mobile newspaper, for the special benefit of the 
non-resident distributees, and at the end of that time they did 
not appear. They were not before the court. The record 
shows that‘Lindsey the administrator, who also, was the claim- 
ant of one share of the estate, and Vernon, who claimed anothec 
share of the estate, were the only parties who were before the 
court. The others had been notified by publication, and failed 
to appear. They were beyond the ‘jurisdiction of the court. 
How then could the court below appoint guardians ad litem for 
parties which were not before it, which failed to appear, which 
were wholly beyond its jurisdiction, which could not be reached 
by its process, which could not be made liable for costs. Having 
thus failed to appear either by guardian or next friend, and the 
court having exhausted its means to bring the parties before it by 
publication, it is clear, from the deliberate opinion of this court, 
_ that “the decree cannot now be set aside, the proceedings of pub- 
lication and auditing ‘having been in conformity with the statute.” 
—8 Ala. 755. 

In Jenkin’s Distributees v. Jenkin’s Adm’r, 16 Ala. 693, it is 
apparent that the infaats were within the jurisdiction of the court 
and properly before it. A guardian ad litem there was duly ap- 
pointed, but the error was that the record did not show that he 
accepted the trust oracted underit. And so imevery other case, 
where the necessity of the appointment is urged, it is clear that 
the infants were legally before the court. But the case now at 
bar corresponds, in all these respects, with that of Parks v. Sto- 
num, § Ala. 752, and ‘the consequence is that the decree can- 
not now be set aside.” Whatever refief equity may give, it is 
clear that the court below did not err. 


CHILTON, J.—This was a proceeding in the Orphans’ 
Court of Monroe, for the final settlement of the estate of Mary 
Wilson, deceased. 
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Upon the settlement, James Robinson, who was the execu- 
tor of one of the deceased distributees, moved the Orphans’ 
Court “to exclade the heirs of Asa Hammond, as legal repre- 
sentatives of the estate of Mary Wilson, upon the ground that 
the said Asa Hammond received monies, goods, chattels, and 
effects, in the life-time of the said Mary Wilson, amounting to 
seven or eight hundred dollars in value, which were received by 
said Hammond as an advancement to him, and which had not 
been brought into hotchpot, as required by the statute. The 
entry of final settlement recites: “It appearing that the heirs of 
Asa Hammond, and Sarah Hammond, his wife, have received 
advancements made to the said Asa Hammond in bis life-time, 
amounting to seven or eight hundred dollars, it is therefore or- 
dered that said heirs be excluded from any share in said estate.” 

It is objected by the plaintiffs in error, that the advancements 
made to Asa Hammond could not properly be charged against 
his children, it not appearing that he was their guardian, or that 
he had any authority to receive such advancements for them. 
‘The entry, it is true, is quite unsatisfactory, but the court having 
jurisdiction to make the settlement, we are authorised to make 
all reasonable intendments in favor of the regularity of its de- 
cree.—6 Por. 219; 1 Ala. 710; 4 ib. 158; 6 ib. 870; 15 ib. 
499. Weare, therefore, allowed to infer, for the purpose of 
supporting the judgment, that the advancements were made to 
Asa Hammond in the life-time of his wife, who was the daughter 
of the intestate, or, that if since made, said Hammond was duly 
authorised to receive the same, and that the property so ad- 
vanced has actually been received by the respective children of 
Sarah, in equal portions. Ifeither, or all of these hypotheses,were 
necessary to sustain the decree, we think we should be com- 
pelled to indulge a presumption of their existence. 

The advancement of the husband, living the wife, would be 
an advancement of the wife, and should be charged, after the 
death of both the husband and wife, against those who occupy 
the same relation to the estate of the wife’s mother which she 
occupied. 

In Andrews, Adm’r, v. Hall et al., 15 Ala. 89, we held that 
the law requires the child, whose deceased parent has been ad- 
vanced in his life-time, to bring into hotchpot the share which 
has been so advanced, or its value, before such child can be 
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allowed to participate in the distribution of the intesiate’s estate, 
since, as the representative of his father, he could have no bet- 
ter claim than he would have if living —Citing 2 Wms. on Ex’rs 
919; Proud v. Turner, 2 P. Wms. 560. 

In the case before us the children of Mrs. Hammond are en- 
titled to the same distributive share which she would be entitled 
to, were she in life and seeking a distribution. If, on the mar- 
riage or afterwards, advancements were made to her husband, 
the children, we think, should be required to bring such provi- 
sion or its value into the estate for distribution, and if they fail 
to do it, as required by the statute, that they should be excluded 
from all participation in the distribution of the estate. We can- 
not, therefore, hold that the court below erred in this portion of 
the decree, as the facts upon which it is predicated are not set 
out by the record, and especially are we concluded from saying 
there is error, since the recital in the decree is, that the chil- 
dren have recewed the property, &c., thus advanced to their 
father. 

It is next objected that there appears by the record to have 
been infants interested in the settlement of this estate, and no 
guardians ad litem were appointed for them. ‘The infants are 
excluded from the distribution because they fail to bring into 
hotchpot, the share received as advancements by them. ‘This 
we regard as erroneous. ‘The infants themselves are incapable 
of making an election whether they will account for the ad- 
vancements or be excluded from the distribution. In Craig & 
Wife v. McGehee & Armstrong, 15 Ala. 49, we held that it 
was error to decree a sale of land belonging to the estate of the 
deceased, without appointing guardians ad litem for the infant 
heirs. So in the case of Jenkin’s Distributees v. Jenkin’s Adin’r, 
ib. 693, we laid down what we regard the correct practice in 
regard to the appointment of such guardians.—See also, [Kava- 
naugh & Wife v. Thompson, 15 Ala. $27. 

In the case before us, the rights of these infants have been 
determined upoa without affording them an opportunity of con- 
testing. ‘They could not, as we have said, make the election to 
bring the advancements into the estate. This could be done by 
their guardian ad litem with the concurrence of the court, as we 
held in Andrews v. Hall, 15 Ala. 85-90 ; yet they are excluded 
for not doing what it was not legally in their power to do. The 
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object of the statute requiring the appointment of guardians ad 
litem, was to protect infanis, to see that there was some one be- 
fore the court, as their representative in the suit, who would see 
to it that they were not prejudiced. Such guardian’s duties are 
defined by us in the case last cited. Nothing of the kind, how- 
ever, was done in this case, and the decree of the Orphans’ 
Court for this reason is clearly erroneous. 

The case of Parks v. Stonum, § Ala. 752, is pressed upon us 
as an authority opposed to this view. In that case it was held 
that the failure of the Orphans’ Court to appoint guardians ad 
Litem for infants was not erroneous, unless the infants appeared 
previous to the decree of final settlement, and for the purpose of 
contesting the decree. We feel constrained to hold that this 
decision of Parks v. Stonum, so far as it requires the appearance 
of the infants for the purpose of contesting the decree necessary 
to their having guardians ad /item appointed for them, is not in 
conformity with our views of the law, and of the object and de- 
sign of the statute. The reason why the court should appoint 
such guardians is, that the infant is deemed incapable of appear- 
ing and protecting his rights. ‘To require him to appear for 
the purpose of contesting, as a pre-requisite te such appointment, 
would in many cases require an impossibility, for he may be of 
such tender years as to be wholly incapable of taking any step 
in the matter. ‘The authority refered to by the court in Parks 
v. Stonum, § Ala. 752, of Taylor v. Reese, 4 Ala. 121, sus- 
tains the view we here take, aud although the heirs in that case 
were not present, it was held that minors should have guardians 
appointed to protect their interests on the final settlement. It 
is not necessary to.notice the objection that proper notice was not 
given. Let the judgment be reversed, and the cause remanded. 
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1. The sale of.land by a Sheriff, under an execution, the return day of 
which has passed, is void, and confers no title on the purchaser. 

2. If one, having the legal title to land, induces another to purchase it 
under execution against him, he is not thereby estopped in a court of 
law from showing that the sale was void, and passed nothing to the 
purchaser. 

3. A tenant, after the tenancy has terminated, and he has restored the 
possession to his landlord, may assert a title paramount against him, 
and the previous tenancy cannot bar his right to recover. 


Error to the Cireuit Court of Butler. Tried before the 
Hon. John J. Woodward. 


Tis was an action of ejectment brought by the defendant 
against the plaintiff in error to recover a lot of land in Butler 
county. It appears by a bill. of exceptions that the plaintiff 
showed a patent for the land to one Manning, and a deed from 
said Manning to him, dated on the 9th day of January 1838. 
The defendant then produced in evidence the transcript of a 
judgment and execution thereon from the County Court of 
Lowndes, against the plaintiff, and in favor of one Rufus George. 
This execution issued on the 5th Sept. 1838, returnable to the 
ensuing term.of said County Court, to be holden on the second 
Monday in February 1839, and on the 17th Sept. 1838, it was 
levied on the land in controversy by the sheriff of Butler. On 
the 9th day of February 1339, after due advertisement, said 
sheriff, in pursuance of the levy, sold the land at public outcry 
to one John C. Caldwell, to whom he executed a deed, and the 
said Caldwell on the 1st Sept. 1845 sold it, and made a deed for 
it to the defendant. It was shown by the defendant that the 
plaintiff was present at the sheriff’s sale and made no objection, 
and that Caldwell purchased the land at his request, with the 
verbal promise that he would allow him to redeem it at some 
future time, if he could do so. It was further shown by him 
that the plaintiff, up to the 15th day of March 1847, at which 
time this suit was instituted, had never offered to redeem, and 
that he had for some time after the purchase by Caldwell recog- 
nised his title and held possession of the land as his tenant. The 
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court charged the jury that the sale having taken place after the 
return day of the execution, was void and passed no title to Cald- 
well. The defendant asked the court to charge the jury in ef- 
fect that the conduct of the plaintiff in not objecting to the sher- 
iff’s sale, in procuring Caldwell to become the purchaser, and 
in aftewards recognising his utle and holding under him as ten- 
ant, amounted to a waiver of all irregularities in the sale, and es- 
topped him from contesting the title of Caldwell, which charge 
the court refused to give. ‘To the charge given and to the re- 
fusal to charge as requested, the defendant excepted and aow as- 
signs them as error. 


Stone & JupceE, for the plaintiff in error :. 

1. The record shows that Caldwell bought the land sued for 
at the request of Mundy—that Mundy was present at the sale, 
and influenced Caldwell to buy—that he, Mundy, ever after ac- 
quiesced in Caldwell’s title, and that he held the lands as the ten- 
ant of Caldwell, at the time of Caldwell’ssaleto Smith. Mun- 
dy, therefore, could never dispute the title of his landlord, nor 
can he dispute the title of Smith, the vendee of his landlord, 
Smith standing in the same condition in this regard that Cald- 
well would occupy.—Randolph v. Carleton,.8 Ala. 607, and 
authorities therein cited. 

2. Although the sale by the sheriff may have been illegal, it 
having been after the return day of the execution, (Morgan v. 
Ramsey, 15 Ala. 190) yet Mundy assented to it, and consented 
that the sheriff might make a deed to Caldwell. This agree- 
ment between Caldwell and Mundy was. not void under the 
statute of frauds, because under the circumstances, the sheriff 
was the agent of the parties, and made a memorandum of the 
sale, as well as a deed. Caldwell then, although he did not get 
a legal title, could have compelled Mundy to convey by a resort 
to equity. But Mundy. did what a court of equity would have 
compelled him to do—gave up the land to Caldwell, never dis- 
puted his title, and still farther, held as Caldwell’s tenant, at the 
time Caldwell sold to Smith. He, therefore, never can dispute 
Caldwell’s title, or the title of those claiming under him so long 
as title remains in the condition it was when the tenancy com- 


menced. 
Doe ex dem. McPherson v. Walters, 16 Ala. 714, was unlike 
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the present ease—in that case the relation of landlord and ten- 
ant never existed between the parties, as it did in the case at bar. 


Warts, for the defendant. 

1. A sheriff cannot sell land after the return day of the exe- 
cution under which the levy is made, although the Jevy was made 
before the return day. If the sale be made it is void, not mere- 
dy voidable, and the puruhaser at such sale will get no title. 
—See Morgan v. Ramsey, 15 Ala. 190; Branch Bank v. Fry, 
16 Ala. 252. The sheriff cannot sell land under a simple ven- 
ditioni exponas. ‘The statute does not authorise the sale of lands 
under such a writ. ‘The common law did not authorise the sale 
of lands by execution.—See Statute, Clay’s Dig. 203. 

2. No verbal contract for the sale of lands can convey a legal 
title, and although the defendant in execution stands by and 
sees the sale of the sheriff without objection, and although he 
request another to purchase the land, yet if the sheriff sell afier 
the return day of the execution, the legal title of the defendant 
in execution is not divested by such sale, and he may recover 
at law.—See Doe ex dem. McPherson v. Walters, 16 Ala. 714. 

3. The bill of exceptions dees not show that any request to 
sell was made by Mundy of the sheriff. The sheriff sold or 
pretended to sell under and by virtue of the power and author- 
ity of the execution and levy, and as in truth and in fact, this gave 
him no power—he had no authority for his act of sale. ‘The 
rule of law which makes the sheriff the agent of the defendant in 
execution only applies in a case of a sale under a valid authority. 

4. The rule about landlord and tenant can have no applica- 
tion in this case, where a paramount superior legal title is at- 
tempted to be asserted, after the relation of landlord and tenant 
has entirely ceased. As to whether Mundy ever held as the 
tenant of Caldwell, was a disputed point in the court below. It 
would be the highest injustice for this court to consider that 
Mundy had acquiesced in Caldwell’s title. The bill of excep- 
tions does not pretend to set out all the evidence. It must be 
taken most strongly against the plaintiff, and the bill of excep- 
tions does not shew that there was no contest about this inatter. 
Tt only shows what was Caldwell’s evidence—the evidence of the 
man through whom the plaintiff in error claimed title. 
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DARGAN, C. J.—In the case of Morgan v. Ramsey, 15 
Ad. 190, we held that a sheriff had no power to sell land under 
an execution, after the return day of the writ, and that a sale by 
him afterwards, unless his authority was revived by some new 
process, would not pass the title to the purchaser. We were 
forced to this conclusion by the decisions of this court previous- 
iy made, and it must now be considered as the settled law.— 
See Barton v. Lockhart, 2 Stew. & Por. 109; Bobo v. Themp- 
son, 3 ib. 384 ; Farmers Bank of Chattahoochie v. Reid, 3 Ala. 
299. 

As the sheriff sold the jand after the return day of the execu- 
tien, he acted without legal authority, and no title passed by his 
sale to the purchaser. 

We also held in the case of McPherson v. Walters, 16 Ala. 
744, that if one induced another to purchase land at sheriff sale, 
representing that the land was liable to be sold under the execu- 
tion, when in truth it was not, that the party was not estopped 
at Jaw from asserting bis legal title against the purchaser at sheriff 
sale, although he might be in a court of equity. I have reflect- 
efi on this decision since it was made, and am thoroughly satis- 
fied it is correct, for the legal title to land must always prevail 
in an action of ejectment, and | cannot conceive how the title to 
land can pass at law by fraudulent representations, or by acts or 
conduct in pais, without deed. Asi anderstand a legal estop- 
pel, it does not operate by way of prohibiting him who has the 
legal title from asserting it only, but operates by way of passing 
the title to him, in whose favor the estoppel works.—Bean v. 
Welsh, 17 Ala. 770, and cases therein cited. In an action at 
law, therefore, to prevent the plaintiff from recovering on the 
grouad that he is estopped frem asserting his title, the estoppel 
must be of such a character as will pass the legal title from the 
plaintiff and vest it in him, who claitns the benefit of the estop- 
pel. 

But it is supposed that the plaintiff is estopped, because after 
the sale of the land, he agreed with Caldwell, the purchaser, to 
rent it of him, and did occupy it afterwards as his tenant. It is 
true that one who rents land from another and receives posses- 
sion of him cannot set up title in himself, or a stranger, to defeat 
a recovery by the landlord. ‘This principle is so familiar, that it 
needs no authority to support it. Ele may buy the title of his 
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landlord, or, if the title be assigned or transfered to another du- 
ring the lease, he may set this up in bar of the landlord’s right to 
recover ; but so long as the title remains in"the same condition, 
a tenant who receives possession from his landlord cavnot be 
permitted, whilst he retains that possession, to dispute the title 
under which he entered by setting up title in himself, or in a 
stranger. But no authority can be found which would forbid the 
tenant, after he had yielded up the possession from asserting 
paramount title to that of the landlord. Indeed all the authorities 
agree, that if one has the title te land, but obtains the possession 
by contract of lease from another, although he cannot dispute 
the title of him from whom he obtained possession, so long as 
the tenancy continues, yet after this is terminated, and he has 
restored the possession, he may then assert his title paramount 
against bis former landlord, and bis previous tenancy cannot 
bar him of his right to recover. ° 

Applying these general principles to the record before us, 
they show that the court did not err, and the judgment must be 
affirmed. 


NEWMAN, Ex’r, vs. PRYOR. 


!. Where a suit, abated by the death of the plaintiff, is without notice 
afterwards revived on motion under the statute in the name of a 
third person as his personal representative, the defendant may deny 
by plea the representative character of the new plaintiff, and contest 
his right to maintain the action. 

2. In such case, it is not a good objection to the plea on general de- 
murrer, that the declaration was filed in the life-time of the decedent, 
and contains no averment of the representative character of the sub- 
stituted plaintiff. 

3. The primary court has the diseretion to permit pleas in bar to be 
filed at any time before the trial, and this court will not control it in 
its exercise. 
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Error to the Circuit Court of Montgomery. Tried before 
the Hon. Thos. A. Walker. | 


Bexser & Harris, for the plaintiff in error: 

I. The action is trespass, brought by Wm. 'T. Givens in the 
court below. against James W. Pryor, for seizing and carrying 
away certain slaves improperly. 

1. The suit was brought to the fall term of Montgomery 
county 1846 ; at the spring term thereof, in 1847, the death of 
the plaintiff, Givens, was suggested and James M. Newman 
was made plaintiff in his place. 

2. Atthe fall term 1848, and spring term 1848 and 1849, 
the case was continued by Newman as plainuff. 

3. At the fall term 1849, the case was tried, and the plaintiff 
demurred to defendant’s first and second pleas, and the demur- 
rer was overruled as to each. There was also a motion to 
strike out each of these pleas, but the same was rejected by the 
court. 

II. The fact that Newman was not the proper plaintiff, should 
have been objected to at the time he was made plaintiff. It is 
too late to raise the objection after a continuance of the cause 
for three terms. 

III. Neither of the pleas answers the declaration. The decla- 
ration nowhere alleges that Newman was the administrator of 
William T. Givens, deceased, as alleged in the pleas. The 
demurrers to both of them should have been sustained, and 
they should have been stricken out on motion of plaintiff also. 

1V. The pleas do not affect the character of the plaintiff, as 
described in the declaration, but by intendment are to reach 
Newman, who is not named in the declaration, and only made 
plaintiff by statute. 


J. W. Pryor, for the defendant : 

1. Ne unques administrator is a plea in bar and not in abate- 
ment.—1 Saun. R. 274, n. 3; Thomas v. Cameron, 16 Wend. 
579-582; Stallings v. Williams, 6 Ala. 509-10; Sorell v. Craig, 
15 ib. 789-792. The case (15 Ala. 789) is directly in point. 
Whilst the suit was pending Craig was substituted as plaintiff 
in the stead of the original plaintiff, and yet the defendant was 
allowed to defend under the plea of ne unques, &c. 
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2. The defence that the plaintiff, Newman, was not adminis- 
trator, was a meritorious defence.—6 Ala. 510; 15 ib. 792. 
Now how is a meritorious defence to be made? Certainly by 
plea only. And how can it be made by plea before the repre- 
sentative of the deceased plaintiff is made a party plaintiff? 
The defence cannot be made before he becomes a party, be- 
cause the defence is a meritorious one, and must be made by 
plea, and there can be no plea until there are parties plaintiff 
and defendant in court. There can be no parties in court, when 
suit has been abated by death of the plaintiff, until the suit is 
revived by the introduction of another plaintiff. Until this _re- 
vival there is no suit in court, no plea can be filed, no defence 
made. So long as the cause is out of court, nothing can be 
done in it, and the defendant is not, in contemplation of law, in 
court to attend the cause, for there is no cause in court. The 
introduction of another plaintiff in court revives the suit and 
brings it back into court. So that at the first moment the 
defendant is brought back into court and can take any action, 
there is already a plaintiff on the record. If he were then de- 
nied the right to contest the new plaintiff’s representative char- 
acter, he would be deprived of the right of making a meritori- 
ous defence in the only way in which it can be made. 

3. The refusal of the court below to strike out the pleas, will 
not be overruled by this court—first, because the pleas are 
pleas to the merits; secondly, because the motion was addressed 
to the discretion of the court below, and is not revisable. 


PARSONS, J.—Givens brought his action of trespass 
against Pryor, in the Circuit Court of Montgomery county, on 
the 19th of October 1846. ‘The declaration is in the name of 
Givens as plaintiff. ‘The cause was continued at the spring 
term 1847. At the fall term of the same year, the plaintiff’s 
death was suggested and the cause continued. And at the 
apring term 1548, the following entry was made: ‘ In this case 
the death of the plaintiff being suggested to the court, on mo- 
tion James M. Newman, administrator, is made party plaintiff, 
and cause continued by said administrator.” It was continued 
at the two next succeeding terms. ‘The writ was duly executed, 
but the record does not show that Mr. Pryor ever appeared, 
until the 3lst October 1849, when he filed three pleas; to each 
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of the two first there was a demurrer, but the demurrers were 
overruled, and that is now assigned as error. The pleas are 
so perfectly the same, that it is only necessary to notice the 
first, the material part of which is, ‘that the said plaintiff as to 
the said several supposed causes of action in the said declara- 
tion mentioned, is not, nor ever was administrator of the goods, 
chattels and effects, which were of the said William T. Givens, 
deceased, in manner and form as the said plaintiff hath above in 
his said declaration in that behalf alleged, and this the said de- 
fendant is ready to verify,” &c. It is now contended that if 
Newman was not the proper plaintiff, the time to make that ob- 
jection was when he was admitted as a plaintiff. But the cause 
had abated, and the defendant was out of court, subject, how- 
ever, to be brought back in the event the cause should be re- 
vived under the statute. Until that event there was no party 
plaintiff in the cause. The plea states a good bar to the action 
of the present plaintiff. It is a matter which is pleadable, and 
that is the proper mode of trying it. It does not appear that 
the defendant was preseat when the present plaintiff was admit- 
ted, or that he had any notice of the motion. To hold him 
concluded therefore, is to deny his right to make this defence. 
But if he had been present, or notified, I should still think that 
he could deny the plaintiff’s representative character by plea. 
When a new party is brought in by sci. fa., or in equity offered 
to come in on a bill of revivor, there can be no difficulty. His 
liability, or his right to come in, can be appropriately contested 
—but, under our statute in this case, the plaintiff came in in 
such a way as to afford no means of contesting his right. 

It is contended that the plea does not answer the declaration, 
as there is no allegation in it that Newman was the administra- 
tor, &c. It appears to have been filed in the life-time of Giv- 
ens. This objection to the plea is not good, we think, on general 
demurrer. Newman was the plaintiff when the pleas were filed. 

There was a motion also to strike out the pleas. We think 
this motion was properly overruled. The court below had the 
discretion to permit the defendant to file his pleas in bar at any 
time before the trial, and that is a discretion which this court 
will not control. 

The judgment is affirmed. 


Cuitton, J., not sitting. 
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1. The declarations of a party are not evidence for himself, unless they 
constitute a part of the res geste. 

2. Where a witness is subpa@naed, as well to testify as to bring papers 
into court, the party, at whose instance the subpeena issues, may re- 
quire the production of the papers, without introducing the witness 
generally. 

3. The power confered by the statute on executors and administrators 
to rent the real estate of the decedent is a special power, and must be 
executed in the manner pointed out in the act. To entitle an adminis- 
‘trator therefore, to the rents as assets of the estate, it is essential that 
the land should be rented at public outcry. 


Error to the Circuit Court of Lowndes. Tried before 
the Hon. Nathan Cook. 


THis was an action of assumpsit, brought by Matilda Nixon, 
as administratrix of Alexander Nixon, deceased, against the 
plaintiff in error as the executor of Martha Burt, deceased. Ma- 
tilda Nixon, having been removed from the office of administra- 
trix during the pendency of the suit, it was revived in the name of 
the defendant in error, who had been appointed the administra- 
tor de bonis non. By a bill of exceptions found in the record, 
it appears that Alexander Nixon died in 1842, and that the de- 
‘ fendant’s testatrix in the years 1844-5-6, cultivated the planta- 
tion of the intestate with her own negroes, and the negroes of the 
intestate. The value of the hire and rent was shown, but no 
order of the Orphans’ Court, authorising the administratrix to 
keep the personal estate together, was exhibited, nor was there 
any evidence that the administratrix rented out the real estate at 
public outcry, or made any express contract whatever in refer- 
ence to the rent thereof. In the progress of the trial the defend- 
ant offered to prove by a witness, who was the overseer of his 
testatrix at the time, that when the negroes of the intestate’s es- 
tate first went into possession of the testatrix, she directed the 
witness to put them to work in accordance with the agreement 
with the admininistrator, of which she had previously informed 
him, and in connection therewith proposed to prove by him the 
agreement, as stated by her to him, several days before. ‘To 
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this testimony, the plaintiff objected, and the court sustained the 
objection. It appears that Mrs. Matilda Nixon had been sum- 
moned as a witness for the defendant, and also served with a 
subpeena duces tecum, requiring her to bring into court certain 
papers, &c., and being then in court, the defendant moved the 
court that she be compelled to produce said papers, or account 
for their non-production. The plaintiff objected, insisting that 
the court could make no order requiring her to produce the pa- 
pers, or render an excuse on oath for not doing so, unless she 
was first sworn and placed on the stand as a witness in chief. 
The court sustained the plaintiff’s objection, and the defendant 
declining to introduce Mrs. Nixon as a witness in chief, his mo- 
tion was overruled. 

The defendant asked the court to charge the jury that if Mrs. 
Burt cultivated the lands of the intestate without any express 
contract with Mrs. Nixon, the administratrix, the defendant 
could not in this action be charged with the rent as upon an im- 
plied contract or assumpsit, which charge the court refused to 
give. . 

To the several rulings of the court and to its refusal to charge 
as requested the defendant excepted, and now assigns them as 
error. 


Etmore & Marti, for the plaintiff in error: _ 

The testimony offered by defendant to prove the contracts for 
the hire of the slaves, and rent of the plantation of the estate of 
Alexander Nixon, formed a part of the res geste of testimony 
introduced by plaintiff and was improperly excluded. 

The court erred in refusing the defendants the right to call 
upon the witness Mrs. Nixon, (who came into court under pro- 
cess of subpeena duces tecum,)'to produce the notes alledged to 
be in her possession, or account for their non-production, with- 
out beings worn generally.— Treasurer v. Moore, 3 Brey. R. 550; 
Sherman v. Barrett, 1 McM’s R. 163-4; Perry v. Gibson, i 
Adol. & El. 32; 3 Chitty, Gen. Pr. 830; 3 Starkie’s Ev. 
1721-2-3-4; Bull v. Loveland, 10 Pick. 14; Chaplain v. Bris- 
coe, 5 S. & M’s. R. 198; Amy v. Long, 9 East. 472; 2 Phil. 
Ev. C. & H. 12, n. 5. In the refusal of the court to charge as 
requested.—U pchurch v. Norsworthy, 12 Ala. 534. 

The present administrator has no right of action against the 











192 ALABAMA. 
Martin, ex’r, v. Williams, admr. 








executor of Mrs. Burt for the rent of the land. ‘There is ne 
privity of right or interest between them or between the admin- 
trator in chief, and the administrator de bonis non. 


Stone & Jupez, for the defendant: 

1. It.is not necessary to our right of recovery that we make 
out the technical relation of landlord and tenant. If we show 
that Mrs, Burt held with our consent—that her possession was 
permissive, and in subordination to our paramount title. not tor- 
tious, adverse, or im defiance of our rights—the law implies a 
promise to pay for use and oecupation, and assumpsit will lie. 
—Davidson vy. Ernest, 7 Ala. 817; Smith’s Ex’rs. v. Houstoa, 
16 Ala. 111; Steele v. Knox, 10 Ala. 608. 

2. Neither is it essential that the administrator should have 
rented at public outcry. Whenever all idea of trespass is ex- 
cluded, the administrator may recover for the use and occup1- 
tioay because otherwise he has no remedy, as trespass will not 
lie.—Harkins v. Pope, 10 Ala. 493, on p. 496-9; Masterson y. 
Girard, fib. 60; approved, Upchurch v. Norsworthy, 12 Ala. 

» 032, on p. 534. 

3. The case of Harkins v. Pope, supra, is qnite as strong as 
this. ‘bere, no express contract was shown, and the right to 
recover was only implied from the use and occupation by one 
who was shown to have gone in by permission. In this case the 
same is shown, and we raise the implication of a contract as 
strongly as circumstances can do so. 

4. No public policy is contravened by the establishment of the 
principle invoked. The statute, Dig. 199, § 36, as tothe mode, 

is merely directory, and unless the present action be upheld, the 
administrator is without remedy, and the estate must lose the 
tent of the land. 

5. Mrs. Burt received the possession of the property from 
her sister, Mrs. Nixon, and cannot be heard to dispute the title 
under which she holds, notwithstanding the prior possession of 
Mrs. Nixon may have been merely tortious. It is against the 
policy of the law to allow the investigation.—1 Caine’s R. 444, 
and case of Randolph v. Carleton, 8 Ala. 606, and authorities 
refered to in Judge Porter’s brief. ‘The only exception is where 
the landlord’s title fails after the lease is taken. Here then was 
no failure, no eviction. 
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6. As to the questions raised on the subpoena duces tecum, 
the process required her to testify. If they had only required 
the production of papers, the subpoena should have been so 
framed. In addition to this, the production of the papers, if 
they had accomplished anything, would have affected the pecu- 
niary interest of the witness, and exposed her toa money liability. 
The private title papers of a witness cannot be required on a 
subpoena duces tecum, neither can a witness be required to make 
a disclosure that will subject him to a penalty. 


CHILTON, J.—1. The bill of exceptions does not show 
that the witness, by whom the plaintiff in error proposed to prove 
the conversation of his testatrix in relation to the agreement be- 
tween her and Mrs. Nixon, had been examined in reference to 
such conversation by the plaintiff below, or that any part of sueh 
conversation had been detailed by the witness at his instance. 
So that the first assignment of error must be overruled upon the 
ground that the declarations of a party are not evidence for him- 
self unless they constitute part of the res geste. 

2. Mrs. Nixon having attended in obedience to the subpanu 
duces tecum, and having, as we must presume, in court, the notes 
which the subpcena required her to bring with her, was held nat 
bound to produce the notes, or to testify in respect to their cus- 
tody, unless the defendant would introduce her as a witness 
geuerally in the cause. Although this witness was subpoenaed 
to give evidence, as well as to bring with her the papers refered 
to, it does not follow that the party was bound to examine her 
as a witness in chief. Ifthe witness ha.J the papers called for 
by the subpcena in court, it was the duty of the court to have 
required their production by her. This may be done by the 
witness without being sworn, or upon oath, if either party de- 
sire it.—See Phil. Ev. C. & H. notes, part 2, n. 362, p. 713, (3d 
ed.,) where the cases are cited; Amy v. Long, 9 East. 485-6 ; 
Rex v. Netherthong, 2 Maule & Sel. 337, and cases cited on 
brief of the counsel for the plaintiff in error. 

3. The charge may be briefly disposed of. It does not ap- 
pear that the administratrix of Alexander Nixon, deceased, ever 
rented out the land cultivated by Mrs. Burt, as the statute re- 
quires, but if any such renting was made, it was by private ar- 
rangement between Mrs. Nixon and Mrs. Burt. The statute pro- 
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vides, *‘ that it shall be lawful for administrators and executors 
to rent at public out cry the real estate of any decedent, until a 
final settlement of the estate of said decedent is effected, and the 
proceeds shall be assets in the hands of such executors or ad- 
ministrators.”—Dig. 199, § 36. ‘This a special power confer- 
ed upon the personal representative, and must be executed in 
the manner pointed out by the statute, otherwise, as the land, 
upon the death of the ancestor, descends to the heirs, it would 
be considered as held in subordination to their title. To entitle 
the administratrix to the rents as the assets of the estute she must 
have rented the land at public out cry, for it is not lawful for her 
to make a private disposition of it. ‘This, the record shows she 
has not done in the case before us, and as Mrs. Nixon has failed 
to make such a disposition of the land as would constitute the 
rents assets, it is very clear the administrator de bonis non of the 
estate of Alex. Nixon, deceased, cannot recover such rent. Not 
being assets, he has no concern with it. Let the judgment be 
reversed and the cause remanded. 





WRIGHT, Apwm’r, vs. LEWIS. 


1. Where the surety on a note extinguishes it, by giving a new note 
with a third person as principal, and himself as surety, the princi- 
pal in the original note is a competent witness for such third person, 
to show that the substituted note was given for the accommodation 
of the surety, and under the promise that he would pay it. 

2. To render a witness incompetent on the ground of interest, it 
must be shown that he will either gain or lose by the effect of the 
judgment, or that the record will be evidence for or against him in 
another suit. 


Error to the Circuit Court of Butler. Tried before the 
Hon. John J. Woodward. ° 


Tats was an action of assumpsit by John B. Lewis, against 
the plaintiff in error, as adminissrator of John Lewis, deceased, 
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to recover for money paid, laid out and expended to and for 
the use of his intestate. The facts appear in the opinion. 


Watts, for the plaintiff: 

1. The facts disclosed by the bill of exceptions show that the 
witness, Jacob Lewis, is interested in the event of this suit. If 
John B. Lewis fail to recover in this suit, he has his action 
against the witness to recover the amount he now sues for. If 
he succeeds, on the testimony of Jacob Lewis, the witness, and 
makes the money out of the plaintiff in error, he (plaintiff in 
error) cannot, on the statement contained in Jacob Lewis’ tes- 
timony, recover the amount, or any part of it, out of Jacob Lew- 
is, the witness. Witness on his statement has been discharged 
by plaintiff’s intestate, and is no longer responsible to him. (We 
must look to what he says and regard it as true for the purpose 
of testing his interest—See Sinclair & McCall, 14 Ala.) The 
effect of the witness’ testimony will be to shift a responsibility 
resting on himself to plaintiff’s intestate; and this he cannot do 
by his own testimony. If the plaintiff below succeeds and 
makes his money in this suit, he can have no recovery against 
the witness—if he fails, he may sue the witness. The witness 
then is testifying directly in his own favor.—See McCall v. 
Sinclair, 14 Ala., and the authorities cited in the opinion of the 
court, and also those cited by the counsel for defendant in er- 
ror. On principle, this case cannot be distinguished from Sin- 
clair & McCall, supra. 

2. As to whether the interest is sufficiently direct—See Post 
& Main v. Lewis, 1 Ala. 65, and Sinclair & McCall, supra. 


Extmore & Yancey, for the defendant: 

The witness had no direct interest in the event of the suit, 
and the verdict could neither be used for or against him, in any 
future suit.—1 Greenl. on Ev. § 390; Lewis v. Post & Main, 1 
Ala. 72; Stewart v. Connor, 9 Ala. 803. 

Although the debts paid were the debts of Jacob Lewis, yet 
they were not paid at his request, neither has he since, in any 
way made himself liable therefor—Weakly v. Brahan & Att- 
wood, 2 Stew. 500; Westmoreland v. Davis, 1 Ala. 299. 
There is no difference in principle between this case and that of 
Gayle & Bishop, 14 Ala. 552. If interested at all, it is that 
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the party who offered him should be defeated, and in that case 
he could recover back of defendant’s intestate the indemnity 
given to him. 

There is a marked difference in the facts, as well as the prin- 
ciple of this case, and that of Sinclair & McCall, 14 Ala., re- 
lied on by pleintiff in error. In that case, on the face of the 
note sued on, the witness offered by plaintiff was a joint maker, 
and was interested in two ways, to extinguish his own liability 
to plaintiff, by aiding a recovery against defendant—and to de- 
fendant by proving he was but security. 

An interest in the question, is not such an interest as goes to 
the competency of the witness. 


DARGAN, C. J.—The plaintiff offered Jacob Lewis, as a 
witness, to prove the following facts: The witness, as principal, 
was indebted to the branch bank at Montgomery, and John 
Lewis, the defendant’s intestate, was one of his securities. ‘The 
debt being pressed against John Lewis, he applied to the plain- 
tiff to extend it by giving his, plaintiff’s, note as principal with 
John Lewis as security. This was done upon the promise of 
John Lewis to pay the note, and save the plaintiff harmless. 
To this note Jacob Lewis, the witness, was not a party, nor 
was it made at his request, but at the request of the defendant’s 
intestate alone, and for his accommodation. The plaintiff after- 
wards had this note to pay, and to recover the amount thus 
paid this suit is brought. The witness also stated that he had 
placed a uegro in the possession of John Lewis, to indemnify 
him against his liability as security, the value of whose services 
was to be applied to the extinguishment of the debt. The de- 
fendant objected to the competency of the witness, on the 
gtound of interest, but the objection was overruled. 

We think the testimony was rightfully admitted. What was 
the witness to gain or lose by the event of this suit? As soon as 
the original note, to which he was principal, was taken up and 
extinguished, the witness was immediately liable to John Lewis, 
his security, for the amount thereof, and whether this plaintiff 
should recover or not cannot in any manner affect this liability 
of the witness to his security, but his liability would be the same 
whether this suit was successful or whether it was defeated. 
Nor could the record be evidence for or against him in a suit 
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brought by the representatives of John Lewis, to recover the 
amount of the original debt, which the witness, as principal, 
owed, and which was extinguished by John Davis, by giving a 
new note with the plaintiff as principal, and himself, John Lew- 
is, as security. ‘To render a witness incompetent, on the ground 
of interest, it must be shown that he would either gain or lose 
by the effect of the judgment, or that the record will be evi- 
dence for or against him in another suit.—Massy v. Ryan, 6 
Ala. 647; Stewart v. Conner, 9 ib. 503. But in the case be- 
fore us, the witness has no interest in the recovery, nor is his 
liability in any manner affected by it, for it must, we think, be 
admitted that the recovery of the plaintiff against the represen- 
tatives of John Lewis cannot affect their right to recover of the 
witness the amount, that he became liable to pay their intestate 
upon the extinguishment of the original note. 
Let the judgment be affirmed. 


WITHERINGTON, Apm’r, vs. BRANTLEY. 


1. A judgment having been rendered against W., as administrator, in a 
justice’s court, he appeaied to the Circuit Court. After the case 
reached the Circuit Court, the resignation of W. was suggested, 
but by whom the record fails to disclose, and sciere facias was 
awarded against the administrator de bonis non, without his being 
named. The clerk thereupon issued a sci. fa. against B. as the 
‘administrator de bonis non, who came in and demurred to it, and his 
demurrer was sustained. W., appearing by attorney and interposing 
ne defence, judgment nil dicit was then rendered against him. Held, 
That W. was not discharged, but was still a party to the suit, and 
properly proceeded against as such. 

2. It is error to render judgment against the security in an appeal bond 
for more than the penalty, but if done, it may be regarded as a cleri- 
cal mis-entry, and amended here under the statute. 

3. Where, on the trial of an appeal from a justice’s to the Circuit Court, 
the sum in controversy is less than twenty dollars, a jury is not ne- 
cessary, but, if the cause of action be an open account, the court 
eannot render judgment final, until the demand has been established 
by proof. 


. 
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Error to the Circuit Court of Conecuh. ‘Tried before the 
Hon. John J. Woodward. 


Watts & Jackson, for the plaintiff in error: 

1. The administrator had the right to resign, under our statute, 
and the administrator de bonis non was the proper successor in 
the suit.—See Skinner v. Frierson, 8 Ala. 915; Warren v. Rist, 
16 ib. 686; Elliott v. Eslava, 3 ib. 568. 

2. The plaintiff below could, at his election, retain the ad- 
ministrator in chief (unless he showed either a due administra- 
tion, or a transfer of all the assets to.the succeeding administra- 
tor,) or he might accept the resignation of administrator in 
chief, and proceed to make the administrator de bonis non a party. 
See Skinner v. Frierson, S Ala., supra. : 

3. The plaintiff below having accepted the resignation of the 
administrator in chief, and asked and obtained a sci. fu. to ad- 
ministrator de bonis non, thereby discharged the administrator in 
chief from further liability in this suit, and he must now look to 
the administrator de bonis non. He cannot, two terms after the 
resignation of the administrator in chief, after he has been dis- 
charged from court, get a judgment against him: And in ren- 
dering such judgment the court erred. 

4. The court should have rendered judgment against the ad- 
ministrator de bonis non. 

5. The court erred in rendering judgment against the secu- 
rity on the appeal bond for damages and all costs. The security 
was bound only to the extent of his bond.—See McBurnet & 
Kerr v. Breed, 6 Ala. 476; Windham v. Coates, 5 Ala. 258. 

6. It was error in the court to reuder the judgment final by 
default against Witherington. There was no writing ascer- 
“taining the amount due. In such case, if the amount had 
been over $20, a jury should have ascertained the amount due 
—it being under $20—the court should have ascertained the 
amount due on proof. No judgment could have been rendered 
against Witherington, without proof, ualess he had been pre- 
sent and consented to the amount, and this should appear on 
the record.—See Kennon v. Henderson, 6 Ala. 132. 


Betser & Harris, for the defendant: 
1. Court can fairly presume that scire facias, found in the 
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record, is the work of the plaintiff in error, in the court below. 

2. The demurrer sustained by the court was put in by a 
succeeding administrator, not by defendant in error ; and it was 
interposed, after judgment had been fixed on the first adminis- 
trator, und without his accounting for the assets of the estate, or 
without handing them over to his successor.—T homason & Haynes 
v. Blackwell, 5 Stew. & Port. 181; Elliot's Adm’r v. Eslava, 3 
Ala. 571; Driver v. Riddle, 8 Port. 343; Skinner v. Frierson, 
8 Ala. 915. 

3. There was no error in rendering the judgment as it is 
against the principal and his security, named in the appeal bond; 
but if there was, this court will correct it—McBurnet & Kerr v. 
Breed, 6 Ala. 476. 

4. The court will intend that the last judgment was rendered 
on proper testimony; and it is as fair to presume that the plain- 
tiff in error was present when it was rendered, as that the de- 
fendant in error consented to the scire facias. 


PARSONS, J.—Paul, to use of Brantley, commenced his 
action against Witherington as administrator of Dukes, before a 
justice of the peace in Conecuh county, and recovered a judg- 
ment. Witherington appealed to the Circuit Court of that 
county, giving J. C. King as surety in the appeal bond. 

After the cause reached the Circuit Court, it was suggested, 
but it is not said by whom, that Witherington had resigned the 
administration, and thereupon a sci. fa. was awarded against the 
administrator de bonis non. It does not appear at whose instance 
this was done, nor who the administrator de bonis non was. But 
the clerk afterwards issued the sc. fu. against Isaac H. Betts as 
the administrator de bonis non, which was served on him. Mr. 
Betts demurred to the sci. fa. and his demurrer was sustained, 
which, among other things, will appear by the judgment entry, 
and that is as follows: 


‘*‘A BRAM PAUL,USE OF HarRRISBRANTLEY 
, ’ { Judgment, March 


vs. ps 
A. L. WirHerinetTon, ADM’R. 20th, 1850. 


‘‘In this cause, this day came the parties by their attornies, 
and the defendant, Isaac H. Betts, demurs to the sct. fa., which 
demurrer was sustained by the court, and the defendant, Augus- 
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tus. L. Witherington, having failed to say any thing in bar or 
preclusion of the plaintiff’s action: It is therefore considered 
by the court, that the plaintiff do have and recover of the de- 
fendant, Augustus L. Witherington, administrator, and John 
C. King, his security in the appeal bond, the sum of four dol- 
lars and thirty cents for his damages, besides the costs in this 
behalf expended, for which execution may issue.” 

Mr. Betts is not a party to this writ of error, and it is no ques- 
tion in this case whether the demurrer was properly sustained 
or not. It is sufficient to say that he was not made a party in 
the cause, nor was Witherington ever discharged from it. On 
the contrary, the latter, by his attorney, appeared at the trial as 
the judgment entry shows. In this state of the proceedings, 
we think Witherington is still a party and that the plaintiff be- 
low had a right to proceed against him as such. But although 
the plaintiff below did no act, so far as he went, which could 
have the effect of discharging Witherington from the suit, yet 
the latter had the right to plead that he had duly administered, 
or that he had passed the assets to the administrator de bonis non, 
and thus the plaintiff’s suit against him would have been barred, 
unless: the plaintiff could successfully controvert the facts 
pleaded.—Skinner v. Frierson & Crow, § Ala. 915. 

The plaintiff below recovered of Witherington, administrator, 
and his surety, the sum of four dollars and thirty cents and the 
costs. The sum recovered and the costs exceed the amount 
of the penalty of the bond, which is $5 25. The surety was 
not liable beyond the amount of his bond, and there is conse- 
quently error in the judgment. But as this is a clerical mis- 
entry, the amendment might be made here under the statute.— 
McBurnet & Kerr v. Breed, 6 Ala. 476. There is, however, 
an error in the judgment which can only be corrected by ano- 
ther trial. The judgment final was rendered because the de- 
fendant below “failed to say any thing in bar or preclusion of 
the plaintiff’s action.” The action was not founded on a writ- 
ing for the payment of a sum of money, but on an open account. 
As the sum sued for was less than twenty dollars, a jury was 
not required, but the court should have heard the evidence and 
decided the matter of controversy.—Kennon v. Henderson, 6 
Ala. 132. It cannot be infered from the fact that the defendant 
failed to say any thing in bar, &c. that he intended 10 confes; 
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judgment. If that had been the case, the judgment would have 
been ina different form. The judgment is reversed and the 
cause remanded. 


BRAZIER & CO. vs. BURT. 


4. Where testimony offered is relevant, it cannot be excluded in limine, 
but the opposite party, ifhe desires to raise any question as to its 
legal sufficiency, should do so, by asking of the court an appropriate 
charge. 

2. The declarations of one in possession of personal property, that 
he holds it not in his own right, but as the property of another, are 
admissible in evidence as part of the res gesta. 

3. So also, if cotton be delivered by M. to C., proof that C., upon the 
receipt and whilst in possession of the cotton, marked the bales with 
the initials of B’s. name, is, for the same reason, admissible to show 
that C. held it as the property of B., and as his bailee. 

4. A party, complaining of error, must set out in the record so much of 
the evidence, as is necessary to show it affirmatively. 


Error to the Circuit Court of Lowndes. Tried before the 
Hon. Geo. W. Stone. 


Tuts was a trial of the right of property in six bales of cot- 
ton levied on under an execution in favor of the plaintiffs in 
error against one John M. Mock, and claimed by the defendant 
inerror. The plaintiffs having made out a prima facie case by 
proving that the cotton was made by slaves under the control of 
the defendant in execution and hauled by him to a warehouse 
at Benton, on the bank of the Alabama river, where it was levied 
on, the claimant stated his defence to be that he had purchased 
t!.e cotton from Mock before it was gathered, and offered in evi- 
dence a deed of trust, the execution whereof was proven, and 
the contents of which are sufficiently noticed in the opinion of 
tie court. The deed had never been proven ia opeu court. 


16 
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The plaintiffs objected to the reading of this deed in evidence, 
unless the claimant would state that he expected to connect his 
elaim with the right of the persons for whose benefit the deed 
was made; and made the further objection to its admissibility 
that it had not been proven in open court as reqiired by the 
statute. The counsel of the claimant then stated that they did 
not offer the deed to show title to the cotton in the persons, for 
whose benefit the deed was made, but to show that the cotton 
had been sold and disposed of in accordance with the provisions 
of said deed, and that he was a purchaser with a claim of right 
or title, and in connection with this, that the cotton was not the 
property of the defendant. ‘The court thereupon overruled the 
piaintifis’ objections, and the deed was read to the jury. ‘The 
claimant proved by a son of Mock that his father left home be- 
fore the cotton was ginned and packed and instructed hii to 
have it ginned and packed as soon as possible, and to haul it to 
Benton and deliver it there to the claimant, to whom he had 
sold it and to whom it belonged. The plaintiffs objected to these 
declarations of Mock as to the sale and ownership of the cotton, 
but the court overruled the objection. ‘The same witness testi- 
fied that he hauled the cotton to Bentow and left it by the claim- 
ant’s instructions at the warehouse of one Chambliss. Chambliss 
was then introduced as a witness and stated that he received the 
cotton, and marked it B., and made out and delivered to the 
slaimant a receipt for the same. The plaintiffs objected to the 
evidence of Chambliss, but the court overruled the objection. 
The slaves employed in making the cotton were shown to be 
the same that are embraced by the deed of trust, and there was 
evidence tending to show the purchase and payment by the 
claimant of the purchase money for the cotton before it was gath- 
ered. This was all ihe evidence in the case. 

The plaintiffs asked the court to charge the jury ‘that the 
deed was void, being fraudulent in law, as it was not proved 
either in the Circuit or County Court, and should be disregard- 
ed by them.” This charge the court refused to give, but charged 
the jury that unless they believed from the evidence that before 
the cotton was gathered Mock had fairly sold it to Burt for a 
valuable consideration, the plaintiffs were entitled to a verdict ; 
that it was not sufficient that there should have been a mere 
agreement to sell, but such an absolute sale as would have au- 
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thorised Burt to go into the field and gather the cotton ; and that 
they had nothing to do with the question, by whom the cotton 
was made, and must not take it into consideration, but only the 
question of the sale as above mentioned. 

To the several rulings of the court on the testimony and to 
its refusal to charge as requested the plaintiffs excepted and now 
assign them as error. 


T. & J. Witttams, for the plaintiffs : 

1. A deed conveying personal property, where the possession 
of the property is continued with the donor, is fraudulent and 
void, unless the same has been acknowledged in the Circuit or 
County Court within tweive months after its execution, (Clay’s 
Dig. p. 255, middle of § 2; Myers v. Peak’s Adm’r, 2 Ala. 
645.) and a deed thus void cannot be used as evidence for any 
purpose. 

2. Claimant cannot prove title in another, and this deed went 
to show that the labor and services of the slaves passed under 
this deed. 

3. Declarations of a third person can only be given to explain 
the character of possession, or of some act done by a party 
which is sought to be turned against him—this makes a part of 
the res geste, and to effect this, the declarations must be coupled 
with, and explanatory of the act—Webster v. Smith, 10 Ala. 
430, and the cases there cited. Here the declarations are as 
to what John Mock had done, to wit: ‘ that the cotton belong- 
ed to Burt, to whom he had soldit.””. This only constitutes the 
declaration of Mock, the balance was only directions of Mock to 
witness. 

4, The act of Chambliss in marking the cotton for Burt was 
improperly used—it was not proper evidence against plaintiff, it 
tended to confirm the contract as pretended, between Mock and 
Burt. 

5th. On the last error assigned, the deed was void and fraudu- 
lent, declared so by the statute, and the court should so have 
charged the jury.—Vide Statute, and authority refered to on 
first point. 


Evmore & Yancey, for the defendant. 
1. The deed of Mock was properly admitted. The rode of 
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raising a question on it was on a charge to the jury, and no inju- 
ry resulted to the plaintiff from its admission. 

2. Mock’s declarations as to the ownership of the property 
were admissible. He wasin possession. If the evidence went 
further than the matter of ownership, the plaintiff should have 
pointed out the portion that was objectionable, but his motion 
embraced the exclusion of all, both good and bad testimony, and 
his motion was properly refused. 

3. Chambliss’ evidence identified the cotton levied on mark- 
ed B., as the cotton brought by the sons of Mock, and claimed 
by Burt as a purchaser, and plaintiff was not injured by it. 

4. The charge was correct. ‘The deed had nothing to do 
with the trade, and in fact, the charge was favorable to the plain- 
tiff in excluding all consideration of the deed from the jury. 


CHILTON, J.—This was a trial of the right of property to 
six bales of cotton, levied on by the sheriff, at the instance of 
the plaintiffs in error, as the property of John M. Mock, and 
claimed under the statute by Burt, the defendant in error. 

The claimant offered to read to the jury a deed of gift, made 
by said Mock to one Elias Bonnell, trustee, of certain slaves and 
other property in trust, for the use and benefit of Matilda Mock, 
wife of the donor, and for the support and future maintenance 
of her and her children. The deed provides that the said Ma- 
tilda shall at no time be deprived of the use of the said proper- 
ty during her natural life; and it further provides for a division 
of said property among the children, in certain events, after her 
death. John M. Mock reserved to himself the right to direct 
the slaves in the mode and manner of their employment and la- 
bor, under the superintendence of said trustee. ‘The cotton 
claimed was the produce of the labor of said slaves, and the 
deed was offered by claimant, who proposed showing that the 
cotton was sold by Mock, in accordance with its provisions, and 
purchased by him. This deed was clearly relevant, and the 
motion to exclude it zz limine was very properly overruled. If 
the plaintiffs in error desired to raise any question as to its legal 
effect, they shou!d have asked of the court an appropriate charge 
invoiving its sufficiency. This view is not in conflict with 
Myers v. Peak’s Adm’r, 2 Ala. 648; for in that case the bill of 
aale, which was really a gift, was admitted in proof, and charges 
vere asked involving its legal effect. 
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The deed was not introduced to prove title in a third party, but 
for the purpose of showing that the cotton being the produce of 
the labor of the slaves, which were trust property, the claimant, 
who had purchased it in accordance with the provisions of the 
trust, must be protected. 

2. The declarations of Mock, in giving instructions to his 
son with respect to the delivery of the cotton, we think were 
properly admitted as part of the res geste. The cotton was in 
possession of Mock, and his declarations were competent to 
show how he held, namely, not in his own right, but that it belong- 
ed totheclaimant. ‘This view harmonises with all the cases on 
the subject, and especially with Webster vs. Smith, 10 Ala. 430. 

3. ‘The act of Chambliss, who had possession of the cotton, 
in marking it with the initials of Burt’s name, we think, might 
properly go in evidence for similar reasons. It proved, or tend- 
ed to show, that he held it as the property of Burt, and to show 
that Burt, at the time of the levy, held possession by his bailee. 

4. The bill of exceptions does not contain sufficient evidence 
to show whether the charge involving the legal sufficiency of 
the deed was or was not properly refused. If the possession of 
the property actually accompanied the deed, and the dominion 
over it was given to the trustee for the purpose of executing the 
trust, the deed would come within the saving of the statute. But 
whether this was so or not, does not appear. The charge as- 
sumed that the deed was fraudulent because not proved or ac- 
knowledged. This may or may not be correct, as the donor 
had actually parted with, or retained the possession. But the 
plaintiff must affirmatively show error and injury. 

The charge given presented the case in the most favorable 
light for the plaintiffs in error. Our conclusion is that there is 
no error in the record, and the judgment must be affirmed. 
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1. Inan action of slander, the defendant may prove the facts and cir- 
cumstances, in reference to which the words were spoken, for the 
purpose of showing that he did not intend by the use of them to im- 
pute to the plaintiff the crime, which, standing alone, they would 
naturally import. 


Error to the Circuit Court of Covington. Tried before the 
Hon. Nathan Cook. 


Warts & Jackson, for the plaintiff in error: 

To show that the court erred, the plaintiff makes the follow- 
ing points, and sustains them by the authorities cited: 

1. Slander consists in the false and malicious charge made, 
of crime ignominiously punished. Unless the expressions, or 
words used, convey to the minds of the by-standers the impres- 


‘sion that a charge of crime is made against the person of whom 


the words are spoken, no action will lie. How are we to as- 
certain then when the words charge crime, unless the impres- 
sion made upon the minds of by-standers can be proven? The 
person speaking may speak in a joke, or ironically—the words 


. themselves, unconnected with the manner of speaking or act- 


ing, could give no adequate idea of what was meant. It fol- 
lows necessarily that the witn¢sses, who heard the words, may 
give their impressions as to their meaning; or, in other words, 
they may say how they understood themn.—See Starkie on Slan- 
der, top p. 58; Ib. top p. 246; Stark. Ev. 2 vol. 466, top p.; 
Van Rensselaer v. Dale, t Johns. Cases, 279; Stark. on Ev., 2 
vol. 472, top page, under head, Proof of Malice—see Studdard 
v. Linville, 3 Hawks, 474; McAdams v. Reeny, 4 Hayw. R. 
252; Bickell v. Sterret, 4 Blackf. 471. 

2. The circumstances connected with the allowance by the 
commissioners’ court, ought to have been given to the jury. 
They were named at the time the words were spoken, and 
would have tended to show that the words were not uttered ma- 
liciously.—Coffin v. Coffin, 4 Mass. 1-31; Remmington v. 
Congdon, 2 Pick. 310; Bradly v. Heath, 12 ib. 163; Stone v. 
Clark, 21 ib. 51; Child v. Homer, 13 ib. 503; Smith v. Miles, 
15 Verm. 245; Butterfield v. Buffum, 9 N. Hamp. 156; Mc- 
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Gowen v. Manifee, 7 Monr. 314; Nash v. Benedict, 25 Wend. 
645; Shecut v. McDowell, 3 Brev. 3S; Slicer vy. Chace, Walker, 
384 ; Beehler v. Steiner, 2 Wh. 313; Rigden v. Wolcott, 6 Gill 
& J.413; Norton v. Ladd, 5 N. Hamp. 203; 16 Pick. 1; Dexter v. 
Faber, 12 Johns. R. 239; Van Rensselaer v. Dale, 1 Johns. C. 
279; McKee v. Sugalles, 4 Scam. 34). 


MartTINn and Batpwtn, for the defendant : 

The defendant offered to prove what allowance had been 
made by the commissioners’ court, and the circumstances at- 
tending it. This proposition does not embrace any act of the 
plaintiff, but that of other parties, and should not have been re- 
ceived to the plaintiff ’s prejudice. 

The subsequent part of the proposition, offered in connec- 
tion with the foregoing, to show that the language used, was at 
the time of speaking, explained to have reference to the money 
got fram the commissioners’ court under their order, and that 
the defendant did not intend to impute larceny, being connected 
with the preceding illegal portion of the proposition, the wuole 
was properly rejected. 

The defendant was allowed to prove all that was said, at the 
time the words were spoken, to show the quo animo, or the sub- 
ject matter to which the conversation had reference, but aot to 
prove the truth of the werds by evidence not rehearsed, or ex- 
plained, in the conversation. In this there was no error.— Wat- 
son v. Nicholas, 6 Humph. 174. 


DARGAN, C. J.—This was an action of slander, in which 
the defendant was charged with haviag spoken of the plaintiff in 
the following words: ‘* You did steal money from the county 
treasury.” The cause was tried on the general issue, and the 
testimony tended to show the speaking of the words by the 
defendant, and also, that at the speaking them, they were 
explained by the defendant to have reference to an illegal allow- 
ance of meney, made to the plaintiff by the commissioners’ 
court of the county, previous to the time the words were uttered. 
The defendant offered to prove what allowance of money had 
been made to the plaintiff by the commissioners’ court and the 
circumstances attending it, for the purpose of showing that he 
did not intend to impute to the plaintiff the commission of a 





TE oe 


Beast BR 


ie ' 
hom 
ei 














208 ALABAMA. 


Williams v. Cawley. 








larceny. ‘This testimony the court rejected, but allowed the 
defendant to prove every thing that he said or did at the time of 
apeaking the words, to show the feelings that prompted him at 
the time of using them. ‘The defendant excepted to the ruling 
of the court in rejecting the evidence, and this is now assigned 
as error. 

Although there are many contradictory decisions to be found 
in the books, in reference to the construction that should be 
placed upon slanderous words, yet all the cases agree in this, 
that the words to amount to slander must imputea crime. How 
they are used is immaterial, so the idea of the commission of a 
crime is conveyed. Even if the language, literally anderstood, 
would negative the charge of guilt, still if the words were used 
in such a manner, and under such circumstances, as showed 
that the party using them intended to convey to the hearers the 
charge of guilt, he cannot escape the consequences of slander. 
The law will not protect the slanderer on aceount of the lan- 
guage by which the charge was conveyed, nor the manner in 
which the words were uttered; but if it can be seen that a crime 
was imputed, the party must be held guilty, Kewever artful the 
language by which the charge was conveyed, or the manner in 
whieh the words were used. On the other hand, it is equally 
well settled, that the words, and eireumstanees to which they 
relate and in reference to which they were spoken, must be 
such as will show that the party was guilty of a crime, if the 
words and circumstances be true. For instance, to say of one, 
you are a murderer, is certainly slanderous; but to say of one, 
you are a murderer, for you killed my dog, is no slander, for 
here the slanderous word is used in reference to a subject mat- 
ter that takes away the guilt, which the words, standing alone, 
would impute. Hence, when words slanderous in themselves are 
used in reference to particular aets or circumstances, it becomes 
necessary to ascertain what those acts or circumstances are, that 
it may be seen whether a crime is imputed or not. Thus, in 
the case of Van Rensselaer v. Dale, the words were. ‘‘that the 
plaintiff and his party was a set of black-hearted bhighwaymen, 
robbers and murderers ;”’ but it was proved that the words were 
spoken in reference toa transaction on the preceding day, which 
could not amount to the charge, that the words standing alone 
would imply. The court held that the words thus used did not 
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constitute slander.—1 Johns. Cases, 281. So in the case of 
Norton v. Ladd, 5 N. H. 203, it was held that in an action of 
slander the defendant might show that the words were used in 
relation to a known transaction, that did not amount to the 
charge, which the words otherwise would import. To the same 
effect, see Shecut v. McDowell, 3 Brev. 38; Smith v. Willis, 
15 Verm. 245; Dexter vy. Taber, 12 Johns. 239, and other ca- 
ses cited on the brief of the counsel for the plaintiff in error. 
The principle, that these decisions recognise, clearly shows, 
that the court should have permitted’ the defendant to prove the 
facts and circumstances in reference to whieh the words were 
used ; for these facts and circumstances may take from the words 
their slanderous import, and show that no crime im fact was im- 
puted, although every circumstance to which the words relate 
were there. . 

The other questions raised by the assignment of errors we 
will not decide, as the case now stands-; for we do not distinctly 
see the manner in which they were raised in the court below, 
nor the object the defendant had in view in asking the questions 
which were objected to by the plaintiff, and which objections 
the court sustained. 

Let the judgment be reversed and the cause remanded. 


MOORE & JONES, Apm'rs, &c. rs. DAVIDSON. 


3. Where several are sued as administrators, a discontinuance as to 
one, not served with process, is not a discontinuance of the action. 
(Parsons, J. dissenting.) 

2 Where a bond or note fails to designate the place of payment, parol 
evidence is inadmissible to show that it was, by agreement between 
the parties, to be paid at a place different from that of the contract. 

3. The place of the contract being ascertained, the law, in the absence 
of an express stipulation, determines the rate of interest that attaches 
to it, and there is no difference in effect between the stipulation which 
the law thus imples, and one expressly stated in the contraet. 


PERE Ber 


Sp ee a ee 
IRS er 


———— 














210 ALABAMA. 


Moore & Jones, adm'rs, v. Davidson. 








Error to the Circuit Court of Lowndes. ‘Tried before the 
Hon. Nathan Cook. 


Tats was an action of debt by the defendant against the plain- 
tiffs in error as administrators, &c., of Daniel M. Forney, de- 
ceased, on a writing obligatory, by which the said Forney as 
principal, and two others as his securities promised ‘to pay 
William Lee Davidson the sum of three thousand five hundred 
dollars for value received.”” The writ issued against the plain- 
tiffs in error and one Jones M. Withers, as the administrators of 
Forney, and being returned non est as to Withers, the plaintiff 
below declared against the other two alone. The declaration 
commences ; ‘* William Lee Davidson, discontinuing as to Jones 
M. Withers, who is not served, and who had resigned his ad- 
ministration before the issuance and service of the writ in this 
case, and was discharged by the court as administrator, by attor- 
ney, complains” &c. Upon the cause being called for trial the 
defendants declared against refused to plead to the action, in- 
sisting that by the discontinuance as set out in the declaration 
the plaintiff had discontinued the entire suit against all the de- 
fendants, and they moved for judgment accordingly, but the 
court denied their motion, and required them to plead to the 
declaration. The defendants then demurred, and their demur- 
rer was overruled. ‘I'here was parol evidence to show that the 
instrument sued on was executed in this State, and other evi- 
dence tending to show that by a verbal agreement between Da- 
vidson aod Forney, before or at the time the instrument was ex- 
ecuted, the money was to be paid in the State of North Caroli- 
na, the legal rate of interest of which State was proved to be six 
per cent. per annum. ‘The question intended to be raised by 
this evidence was whether the rate of interest of Alabama or Nortli 
Carolina goyerned the contract. ‘The court charged the jury— 
First, that if the note was executed in this State, then the money 
was to be paid here, no other place being specified on the face 
of it, and the contract as to the rate of interest must be governed 
by the law of this State: Secondly, that if the note was execu- 
ted in this State, the parties having failed to specify in it the 
place of payment, the money was payable in this State ; that no 
parol evidence could be introduced to show that the parties 
agreed, before or at the time the note was executed, that it should 
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be paid in North Carolina; and that they must disregard all the 
evidence introduced on that subject. 

The defendants excepted to the several rulings of the court 
and to the charges given, and now aasign them as error. 


Evmore & Yancey, for the plaintiffs in error: 

1. Where more than one representative is sued all must be 
served, and a discontinuance as to one is a discontinuance as to 
all.—Owen v. Brown, 2 Ala. 126; Caruthers & Kinkle v. Mar- 
dis’ Adm’rs, 3 Ala. 599; Williams & Ivy v. Hines, 8 Por. 579. 
The only exception is when one of the representatives lives out 
of the State, and this from necessity. — Williams & Ivy v. Hines, 
8 Por. 579. 

2. It was competent for the defendant to show by parol proof 
wherethe note was payable, no place being expressed in the note. 
Muslire v. Cook, 1 Ala. 41; Story on Conflict of Laws, § § 272, 
280; Ib. on Bills, § 147; 1 Greenl. Ev. § 277. 

3. The place of payment determines the interest payable.— 
Hanrick v. Andrews, 9 Por. 9. 

4. ‘The place of paymentis the domicil of the creditor wher- 
ever he may be.—Story on Conflict of Laws, § § 329, 362. 


Watts & Jackson, for the defendant: 

1. The rule applicable to joint contractors at common law 
cannot be applied to executors or administrators. They are in 
no sense joint contractors.—See Gray’s Adm’rs v. White, 5 
Ala. 490. Why therefore, may not a plaintiff discontinue even 
as to one served, (who is ascertained not to be one at the time 
of suit brought.) just as he could in action of trover, or trespass, 
against several defendants, without affecting a discontinuance as 
to other defendants? The rule, as understood in England, never 
extended to executors or administrators, and the rule is much 
less stringent in this country.—See Williams on Ex’rs, 1189- 
90 3-4; Ivy v. Gamble, 7 Por. 545; Martin’s Ex’rs v. Crogan, 
20 Johns. 106-22-3 ; Gray’s Adin’rs, v. White, supra. Even 
in the case of joint contractors in the strict sense of the term— 
a discontinuance as to one defendant for any matter personal to 
himself never effects a discontinuance as to the othe:s.— See au- 
thorities, supra. It is admitted that the general rule is—that all 
executors or administrators, who have qualified as such, consti- 
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tute but one person im law, and must all be sued. But this is 
nota universal rule. If an executor or administrator live beyond 
the limits of the. State; the plaintiff may discontinue as to hit. 
showing this fact in his declaration, without produeing a discon- 
tinuance as to the others.—See English & English v. Brown, 9 
Ala. 504; Gray’s Adm’rs, v. White, supra, and authorities therein 
cited. But the rule, that all executors or administrators, are 
but one person, and must all be served, has reference solely to 
those who are representatives at the time of suit brought. In 
this case the party against whom the discontinuance was made 
in the declaration was not, in fact, administrator at the time of 
suit brought. He had resigned—this fact is shown. by the dec- 
Jaration, and must be taken as true on demurrer, or on the mo- 
tion which was made. It was not in fact controverted that the 
administrator had resigned. ‘There was, therefore, no necessity 
to sue him. If plaintiff ean discontinue as to a non-resident, 
acting administrator, (who was a non-resident adminisirator at 
the time of suit brought,) without producing a discontinuance as 
to others, (see English et al. v. Brown, supra,) a fortiori, he 
may discontinue as to one who was not in fact executor at the 
time of suit brought. 

The plaintiff, at his option, might have proceeded against the 
resigning adminuistrator, or have left him out, and proceeded 
against his successors.—See Skinner v. Frierson, 8 Ala. 915. 
But in this case the successors of the resigning administrators 
were already in court and there was no necessity for any steps 
to be taken to make them parties to the suit. 

If joint administrators be sued and all served, and it is shown 


‘that one has resigned and was not in fact administrator at the 


time of suit brought, a discontinuance as to him weuld not work 
a discontinuance as to the others. ‘The plaintiff may get judg- 
ment against all who were administrators at the time of suit 
brought.—(See Gray’s Adm’r, v. White, 5 Ala. 490; Williams 
on Ex’rs, 1189-90-3-4; Ivy v. Gamble, 7 Por. 545, &c.) It 
would seem to follow necessarily then if plaintiff can discontinue 
after service, without a discontinuance as to other defendants, be 
can before a service is effected. 

2. As to the charges given: The lex loci contractus governs 
as to the interest, unless the place of payment be different from 
the place of contract—Hanrick v. Andrews, 9 Por. 9, and au- 
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thorities therein cited. The place of payment, if it be intend- 
ed to be different.from the place of contract, must be specified 
in the body -of the note, (see Story on Prom. Notes, § § 49-50,) 
and parol evidence.is inadmissihie to show, that although no 
place of payment is stated in the note, yet the parties agreed that 
it should be payable at.a particular place.—See Story on Prom. 
Notes, § § 49-50 ;:Greenl. Ev. 3d ed., § § 275-81. See fur- 


ther the following authorities bearing on this point: Jobnson v. 


Ballew, 2 Por. 29; Mead v. Steger, 5 ib. 498; Paysant et al. 
v. Barringer, 1 Ala. 161; Beard v. White, 1 ib. 436; Litch- 
field v. Falconer, 2 ib. 280;‘Holt v. Moore, 5 ib. 521; Arm- 
stead v. Thomas, 9 ib. 586; Cuthbert & Stanly v. Bowie, 10 
ib. 163; Hair et al. v. LaBrouse, 10 ib. 54S ; Nicholas v. Krebs, 
11 ib. 230; Brown y. Isbell, 11 ib. 1010; Carleton v. Fellows, 
Read &‘Co., 13 ib. 437. 


‘PARSONS,.J.—Afier a very full examination of the statutes 
and common law upon the question, I am entirely satisfied that 
the plaintiff below had no right, under the circumstances, to dis- 
continue his action as to Withers and to go on against Moore 
& Jones; and I think the whole action was discontinued by the 
discontinuance as to Withers. But a majority of the court 
think differently, and that there was no error on that point. 

2. We all think that parol evidence was not admissible to 
prove that it was the agreement or understanding of the parties 
that the money secured by the writing obligatory should be paid 
in North Carolina. The doctrine is so stated by Judge Story, 
in relation to promissory notes.—Story on Prom. Notes, § 49. 
And we cansee no difference in this.respect between notes and 
Londs for the payment of money. This is a question of inter- 
est and not of usury. And as the bond was made and delivered 
in Alabama and not made payable elsewhere, it is subject, as to 
interest and otherwise, to our laws, and it is a general principle 


that the legal effect of an instrument cannot be varied by parol 


evidence.—3 Stew. 273. Psrol evidence was competent to 
prove that the bond was made here, so as to show that its va- 
lidity and effect are to-be determined under our laws. The place 
where it was made being ascertained, we look to the face of 
the bond to ascertain the rate of interest, as to which the bond 
Rselfis silent. But its effectis the same ag if it bad contained a 
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stipulation for Alabama interest. Had such a stipulation been 
inserted, parol evidence of an inconsistent one would have been 
clearly inadmissible ; and yet there is no difference in effect be- 
tween the stipulation implied by law, and one expressly stated. 
There was no substantial error, we think, in the ruling of the 
Circuit Court on this point. The judgment is affirmed. 


McDADE et at., Apm'rs, vs. MEAD, use &c. 


1. To render a demand available as a set-off, the defendant must be 
entitled to a subsisting legal right of action on it, acquired before the 
commencement of the suit. 

2 The endorsement of a note by the payee to G., with the understand- 
ing that if G. can use it as a set-off to a demand held against him by 
M., he isto pay the amount of it, otherwise it is to be returned to the 
payee, does not confer on G. such a property in the note, as will en- 
‘able him to use. it as a set-off against M.’s demand. 

3. Parol evidence is inadmissible to prove the sheriff’s return on an 
execution, unless the absence of the higher evidence is first ac- 
counted for. 


Error to the Circuit Court of Montgomery. Tried before 
the Hon. ‘Thos. A. Walker. 


Tis was an action of assumpsit, brought by the defendant 
in error, for the use of Jeremiah Walker, surviving partner of 
John Walker, deceased, against the plaintiffs in error as admin- 
istrators of Isham Gwinn, deceased, to recover the amount of a 
note for $89, made by said Gwinn in his life-time in favor of 
the defendant in error. ‘The case was tried on the pleas of 
non-assumpsit, payment, and set-off. By the bill of exceptions 
it appears that there was evidence of a conversation had between 
the intestate and one of the Walkers, whilst the note was held 
by Mead, the payee, in which the intestate requested Walker 
‘‘to pay or take up” the note, whenever Mead would receive 
Alabama money for it. and promised that he, the intestate, 
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“would pay him, or pay the note.” The rémaining facts of 
the case are sufficiently stated in the opinion. ‘The court charged 
the jury that the note attempted to be set-off against the plain- 
tiff’s demand was not a legal and valid set-off in consequence 
of the agreement in respect thereto entered into between Gwinn, 
the intestate, and one of the payees of said note. The defend- 
ants then requested of the court certain charges, the substance 
of which was that ifthey believed that Jeremiah Walker, or he 
and his deceased partner, John Walker, pazd the note sued on 
or took it up at the request of Gwinn, the plaintiff cannot recover 
in this action, although the payment was made with Walker's 
money, and not with Gwinn’s?’ These charges the court gave to 
the jury, but added in explanation: ‘That they could look to 
all the proof and circumstances in the case, for the purpose of 
ascertaining whether the note was in fact paid for Gwinn, at his 
request, or taken up by Walker merely to get it out of the 
hands of Mead for the accommodation of Gwinn. so that he, 
Gwinn, might be enabled to pay the note to Walker in Alabama 
bank notes instead of paying specie to Mead—the jury may look 
to all the facts and circumstances in the case, and they may look 
and see, if Gwinn was going about after the request to Walker 
to take up the note, trying to get a set-off to the note, and if so, 
for what purpose was he doing it? And if the jury believe 
from all the proof that it was the intention of Gwinn to pay 
‘Walker the note, and so promised, if he would take it up, then 
they must find for the plaintiff.” 

To the ruling of the court in the admission of the evidence as 
noticed in the opinion, and to the affirmative and explanatory 
charges given, the defendants excepted, and now assign them as 
error. 


SaFFotp, for the plaintiffs in error. 


Reutser & Harris, for the defendant: 

1. The evidence of the witness objected to was properly al- 
lowed to go before the jury.—Planters’ & Merch. Bank of Mo- 
bile v. Willis & Co., 5 Ala. 770; Johnson v. Cunningham, 1 ib. 
249; Hogan & Co. v. Reynolds, 8 ib. 60. There is a differ- 
ence between knowledge of insolvency, and report of it. 

2. The insolvency of Mead is proved, independent of the 
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returns of sulla‘bonu on the executions not produced, and the 
court will not reverse in such a case.—Easley v. Dye & Dye, 
14 Ala. 158; Herbert v. Hanrick, 16 ib. 581. 

3. The set-off, under the circumstances, was properly re- 
jected —Adams & Taylor, 2 Ala. 675; Crawford v. Ex’r of 
‘Turrenten, 7 Port. 110; Bell v. Horton, 1 Ala. 4133 Smith v. 
Taylor, 9 ib. 633; Franklin v. McGuire, 10 ib. 557. 

4. ‘There is sufficient evidence, disclosed by the bill of ex- 
ceptions, to authorise the instructions given by the court to the 
jury, and which are assigned as error in the record. 

5. The charges given bythe court, at the request of the plain- 
tiff in errer in the court below, and also the explanation to the 
jury accompanying them, correctly laid down the law; and there 
was sufficient evidence to base the explanation on, and to au- 
thorise the jury to find as they did. 

6. If Walker bought the note at the request of Gwinn, then 
Gwinn could not, in good conscience, procure a set-off against it. 


CHILTON, J.—This was an action of assumpsit bronght 
by Joseph H. Mead, who sued for the use of Jeremiah Walker, 
against the administrators of Isham Gwinn, deceased, to recover 
upen a note made by said Gwinn for the sum of $80, dated 
28th Nov. 1842, and due one day thereafter. ‘The defendants 
plead non assumpsit, payment, and set-off. 

The main question presented for revision is, whether a note 
executed by said Mead to J. P. aad A. J. Saffold, was, under 
the circumstances disclosed by the record, a valid set-off. 

This action was commenced the Sth day of June 1848. The 
note sought to be set-off was acquired the 6th Nov. 1843, as 
follows: It was endorsed to Gwinn by J. P. Saffold, who, at 
the time of such endorsement, executed to Gwinn the following 
instrument in writing : “ I have this day transfered to Mr. Isham 
Gwinn a note made by Joseph H. Mead for sixty-eight dollars, 
payable to J. P. & A. J. Saffold, or order, dated Feb. 12th, 
1543, and due on the first day of January next after date. If 
the said [shan Gwinn can succeed in bringing said note in as 
an off-set against a note now held by said Mead against him, 
then he is to pay me the amount of a note he has this day given 
we for sixty-eight dollars, dated this day and due one day after 
date. If the nute made by said Mead caunot be brought iv as 
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an off-set against the one he holds against the séid Gwinn, then 
the note on Mead is to be returned to me, and I am to return 
the nete which he has given me;”’ dated Nov. 6th, 1843, and 
signed by J. P. Saffuld. 

On the 20th April 1846,:Gwinn paid to Saffold the money 
on the note above mentioned, and thereupon took from him 
another written instrument in these words: ‘ Know all men by 
these presents, that I bind myself to defend a note given by 
Isham Gwinn to Joseph H. Mead for about $81, dated some 
time in Nov. 1842; and in the event that judgment goes against 
said Isham Gwinn, I obligate myself to permit judgment to go 
against me in favor of said Gwian for the sum of sixty-eigiit dol- 
lars, and to pay the cost of the said suit at law, and interest on 
-sixty-eight dollars from the 6th Nov. 1843”"—dated “21st April 
1846,” and signed by J. P. Saffold. It appears that at ihe time 
of this negetiation Mead was in very moderate circumstances, if 
not insolvent. One witness was allowed to testify, against the 
objection of the defendants below, that he knew Mead was in- 
solvent from the fact that he had claims against him, upon which 
executions had been returned “no property found.”’ 

The court, under the above state of facts, excluded the note 
made by Mead to the Messrs. Saffold from the jury, holding it 
no valid set-off. The agreement given by Mr. Saffold, and 
which was cotemporaneous with his endorsement of the note to 
Gwinn, must be considered as forming a part of the endorse- 
ment. ‘lhus considered, can the note be allowed az a valid 
set-oll 7 

In Adams v. Taylor, 2 Ala. 675, under the plea of set-off, 
the defendant offered a bill, accepted by the plaintiffs, which it 
was proved he received and was to account for ouly in the event 
that he could make it available to him in a settlement with the 
*plainiifis, and if not, it was to be returned. The Circuit Court 
charged the jury that if they were satisfied with the genuineness 
of the acceptance, and that the defendant held the same under 
‘an agreement, prior to the commencement of the suit, they must 
allow the bill asa set-off. This court held the charge errone- 
ous, and say that ‘‘a demand,to be good as an off-set, must: be 
such an one as a suit could be maintained on; for an off-set: is 
in the nature of a cross-action. ‘*'’EFhe defendant,’’ it is added, 
‘*had-ne property. in the bill)awhich he:was: allowed: to set-off 
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against the plaintiff’s demand ; but a permission to use it, if he 
could make it available in a settlement with the plaintiffs, in 
which event only was he to account for it with the owner. ‘This 
was not such a property in the bill as would constitute a set-off 
against the plaintiff’s demand.” ‘The judgment allowing it was 
consequently reversed. ‘The case does not show whether the 
bill had been endorsed or not. 

In Crawford v. The Ex’rs of Simonton, 7 Port. 110, it was 
held that a plea of set-off, that plaintiff's testator was a eo-surety 
with the defendant for a third person, and that on the default of 
the principal, the defendant executed his own note in discharge 
of the liability of the sureties, and that the testator executed his 
writing under seal, agreeing to pay his proportion either to the 
defendant or the original creditor,—not alleging that the substi- 
tuted note was paid,—held to be insufficient on demurrer. 

These decisions must be regarded as settling the law that a 
party, to avail bimself of a set-off, must have a subsisting legal 
right of action upon the demand attempted to be set-off, acquired 
before the commencement of the action against him.—See also, 
French v. Gainer, 7 Port. 549; Bell v. Horton, 1 Ala. 412; 
Holines v. Bullock, 4 ib. 228; Bunnell. v. McGehee, 9 ib. 433; 
Smith v. Taylor, 9 ib. 633; Crayton v. Clarke, 11 ib. 790. 

Let us examine into the character of the title, which Gwina 
had in the note payable to the Messrs. Saffold. And here we 
would remark, we must look at the substance of the whole con- 
tract to ascertain its legal effect. The counsel likens the trans- 
action to a transfer of a note by endorsement, and guaranteeing 
its payment, should it not be collected out of the maker. But 
is this the legal effect of the first agreement, made in 1543? 


' We are clear in the opinion that it is not. The arrangement 


simplified may be thus stated :—Gwinn owed Mead and Mead 
owed Saffold. The latter (Mead) being, to say the least of it, of 
doubtful solvency, exchanges his note on Mead with Gwinn for 
the note of the latter, for the purpose of enabling Gwinn to have 
it allowed as a set-off against Mead, but if such set-off should 
not be allowed, then the exchange. amounted to nothing,— 
Gwinn’s note was to be returned to him, and the note of Saffold 
back to hin. It was then a conditional exchange. It was te 
be absolute only in the event that it was allowed as a set-off, 
when this future event happened, then the arrangement was 
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consummated, but until then the real property in the note was 
in the payees, not in Gwinn. Itis very clear to our mind, that 
the claim does not come within the purview and meaning of our 
statute of set-off, and that it falls within the principle of exclu- 
sion settled by Adams v. Taylor, supra. ‘The subsequent 
agreement, made after Gwinn paid his note to Mr. Saffold, that 
the latter would defend him against the note of Mead, and in 
the event of his failure to succeed, to pay the cost and confess 
judgment for the amount so paid by Gwinn, with lawful interest, 
does not in the slightest degree affect the principle upon which 
the set-off is excluded. It can make no difference in principle 
whether the note or the money is tobe returned to Gwinn. He 
still stands in the predicament of having purchased, not the note 
itself, but the chance of set-off, for which, if successful, he is to 
pay, but if unsuccessful, he is to be placed in statu quo. We 
might strengthen our conclusion by refering to some reasons 
founded in the policy of the Jaw as sustaining it, but it is unne- 
cessary. 

As to the testimony respecting the insolvency of Mead, we 
cannot see upon what principle the court permitted the witness 
for the plaintiff to give parol evidence of the executions and re- 
turns of nulla bona upon them, without accounting for their loss 
or destruction in some way. ‘There was no attempt to take the 
proof offered without the influence of the general rule requiring 
the production of the best evidence, which was the papers them- 
selves, or certified transcripts, if they had become mauers of 
record. The court erred, therefore, in the admission of this 
proof. We are nox fully satisfied that no injury resulted to the 
defendant below from the admission of this improper evidence. 

As to the qualification given by the court to the charges asked 
on the part of the defendant below, it seems to have been couched 
in rather unguarded language, but it is correct, so far as it as- 
serts a legal proposition. 

for the error in admitting secondary evidence as to the exe- 
eutions and returns upon them, the judgment is reversed and 
the cause remanded. 
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ROBERTSON vs. SMITH. 


1. If one signs or endorses a blank bill or note, and parts with its pos- 
session, with the view of its being filled up and made a negotiable 
security, and it afterwards and before maturity comes to the hands 
of a bona fide holder for a valuable consideration without wotice, he 
will be held to its payment, without regard to the authority of the 
person by whom the blank was filled. 

2. Where the acts of parties to a transaction are evidence against third 
persons, their declarations, if they are so inseparably connected with 
the acts as to constitute a part of the res geste, are also admissible. 


Error to the Circuit Court of Mobile. ‘Tried before the 
Hon. John Bragg. 


Tis was an action of assumpsit by the plaintiff against the 
defendant in error, as the first endorser of a promissory note for 
five tiousand dollars, made by Horatio L. Spooner iu favor of 
the defendant, dated the 21st Dee. 1845, and payable twelve 
manths after date, at the Planters Bank of ‘Tennessee, at Nash- 
ville. ‘The note was endorsed by the defendant to A. H. Jones, 
ty said Jones to James Perrive, and by said Perrine to the 
plamiiff. ‘The plaintiff having offered the note in evidence, and 


-proved demand of payment and notice to the defendant, the de- 


fensot introduced evidence conducing to show {hat the said 


‘note was signed by Spooner, and endorsed by the defendant and 


Joves, with the date, time of payment, and perhaps tle name of 
the payee feft blank, and in that condition was handed by Spoon- 
.er io Jobo 8. Rhea, one of the firm of Rhea, Sykes & Co., of 


"Motiue. to be discounted for the accommodation of the maker in 


@ve o! the banks of the State of Tennessee ; that an effort was 
mad: io.procure its discount, which failed, and the note was 
thes fied away among the papers of Rhea, Sykes & Co.; that 
Rie», “ykes & Co. afterwards became insolvent, and removed 
froin sve State, leaving one Horton as their agent in winding up 
their business; that at the time of their removal they were in- 
debied to James Perrine, who was also liable for them to the 
exicut of about ten thousand dollars ; and that Perrine, after they 
left the State, called on the said Horton to procure security for 
hat was due him and indemnity against his said liability, when 
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Horton, having previously filled up the blanks in the note with- 
out any other authority than that derived from his general agen- 
cy, delivered it to him for that purpose. ‘There was evidence 
tending to show that at the time the note was handed to Perrine, 
Horton informed him that he did not know whether there was 
any thing due upon it or not; that he did not find it entered on 
the books of Rhea, Sykes & Co; that Perrine must inquire of, 
the parties to see what was due; and it was to stand as security 
only for the balance that might be due on it. It was further shown 
that Perrine had transferred the note to the plaintiff before its 
maturity ; that this transfer was made in a settlement between 
the plaintiff and Perrine, the latter taking from the former in 
part consideration for it two notes for upwards of two thousand 
dollars each, payable at a day subsequent to that of the maturity 
of the note transfered; and that one of these notes given by the 
plaintiff had been assigned by Perrine to one Zunts in payment 
for a house, and been paid by the plaintiff to him. In connec- 
tion with this evidence, the plaintiff offered to prove by a wit- 
ness, who was present at the settlement between Perrine and the 
plaintiff, that Perrine in that settlement was found to be indebt- 
ed to the plaintiff for negro hire collected by him as the agent 
of the plaintiff, and that the balance of the consideration for the 
note sued on, after deducting the amount of the two notes given 
by the plaintiff to Perrine, was the amount so found due by 
Perrine to the plaintiff. The witness not professing to know 
anything on the subject, except what he heard the parties to the 
settlement say at the time it was made, the defendant objected 
to the evidence offered as inadmissible and the court sustained 
the objection. The plaintiff proved that he had one or more 
slaves.in Mobile that were hired out by Perrine as his agent, and 
then offered to prove that the. settlement in which the transfer of 
the note was made was of the business of Perrine’s agency. ‘The 
defendant objected to this evidence, because the witness knew 
nothing, except what he heard the parties say, and the court sus- 
tained the objection. It was shown that Perrine at the date of 
this settlement was in embarrassed circumstances, and there was 
no evidence that he had paid any of the liabilities ageinst which 
the transfer of the note sued on was intended to indemnify him. 
The plaintiff’s counsel requested the court to charge the jury 
that if they believed from the evidence that the plaintiff was @ 
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holder of the note for a valuable consideration before maturity, 
without notice of the facts put in evidence by the defendant, he 
was entitled to recover, although Horton had no authority to 
fill up the blanks, and transfer the note to Perrine. This charge 
the court refused to give, and to its refusal so to charge and its 
several rulings on the evidence the plaintiff excepted, and now 
assigns them as error. 


Horxins & CamrseEtt, for the plaintiff: 

‘1. A negotiable note, complete in all its parts, is available in 
the hands of a bonu fide holder, though it has been stolen from 
the owner before reaching the holder.— Burr. 452,1516. 

2. A person who makes a note incomplete in one or more of 
dts material parts, leaving a blank for those parts, confers a gen- 
eral authority upon a bona fide holder to fill those blanks.—3 
Barb. (S. C.) R. 374. 

3. A person who gives a blank to another to be used for the 
purpose of being filled up as a promissory note will be liable on 
the note, though it be written by a person unauthorised, and by 
one who obtained it fraudulently, if it comes to a bona fide hold- 
er.—4 Mass. 45; 3 Ala. 188; 1 ib. 18. 

4. The only case in which the bona fide holder is to be de- 
feated is, where he has given no trust and reposed no confi- 
dence in making his blank. If the person whose signature is 
abused has put it forth with a view of its being used to make a 
fegotiable security, he will be bound, no matter how, or by 
whom the security shall be made. ‘The principle of all these 
cases is the same and is fully expounded by this court in 3 Ala. 
188. The present is not an exception to the principle laid 
down in the 3 Ala., but shows the limitation of the principle. 
This boundary is fully explained in 5 Ala. 370. 

5. The evidence offered by the plaintiff was competent and 
should not have been rejected. 


Wo. G. Jones & Puiwurps, for the defendant: 

1. The court charged in substance, that if Horton had no 
authority to Gll up the blanks in the note, the plaintiff could not 
recover, but if Horton was a geueral agent of the firm of Ithea, 
Sykes & Co., and with power to transfer their assets, and found 
thia note among their papers, and transfered it bona fide to Per- 
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rine, the plaintiff was entitled to recover. This charge was re- 
ally beneficial to the plaintiff. ‘The court would not give the 
charge in unqualified terms as asked by the defendant, but quali- 
fied it by charging in addition, that if Horton was the general 
agent of Rhea, Sykes & Co., and had authority to transfer their 
assets, and found this note in blank among their papers, he had 
a right to fill up the blanks and transfer the note to Perrine, 
and the plaintiff had a right to recover. Under this charge the 
jury found for the defendant. Of course the jury must have 
found the fact that Horton had no authority to fill the blanks. 
Then his filling up the blanks was certainly unauthorised, and 
we insist was a forgery.—See Chitty on Bills, (9th Amer. ed.) 
747-8-9, and the cases there cited. 

Under such circumstances, even a bona fide holder, for a val- 
uable consideration, without notice, and taking the note in the 
usual course of trade, cannot recover on it—Chitty on Bills, 
(9th Amer. ed.) 204-5; Masters v. Miller, 4 Dunf. & East. 
320; same case, affirmed in the Exchequer Chamber, 2 H. BI. 
141; Goodman y. Eastman, 4 N. Hamp. lt. 455; Stephens v. 
Graham, 7 S & R. 505; Woodworth v. The Bank of America, 
19 Johns. R. 391; Nazro v: Fuller, 24 Wend. 374; Mead v. 
Young, 4 Dumf. & East. 20; Nance v. Lary, 5 Ala. 370. 

2. This case does not come within the influence of the prin- 
ciple that the maker or endorser of a note in blank, who places 
it in the hands of another to be filled up or used in a particular 
manner, is held liable on it to a bona fide holder, although it may 
have been fraudulently filled up or used by the person in whose 
hands it was placed. If Rhea, or Rhea, Sykes & Co., had fraud- 
ulently filled up these blanks, or fraudalently put the note in cir- 
culation, a bona fide holder for value, taking it in the usual course 
of business and not under suspicious circumstances, might have 
recovered on it against the defendant. On what principle does 
the holder recover in such a case? On the principle that the 
defendant, having trusted a third person with his blank signature, 
thereby authorises him to fill up and use it, and must be bound 
by the act of his agent though fraudulent. Here however, neither 
Spooner nor the defendant ever trusted Horton with their blank ; 
hor did Rhea, Sykes & Co. authorise Horton to fill up the 
blanks or put the note in circulation. There is no principle on 
which the defendant can be made responsible by Horton’s act, 
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for he never trusted Horton, nor authorised him to act for him. 
If.I leave my blank signature with a friend for any purpose and 
it be stolen from him, or taken from him, and filled up with a 
bill or note, no case has ever decided that | would be bound to 
pay it.even to a bona fide holder for value. All} the decisions 
are directly to the contrary, as sufficiently appears from the au- 
thorities above cited. ‘This is precisely the case under consid- 
eration, and the court below would have been justified in charg- 
ing-even more strongly than it did in favor of the defendant.— 
Nance v. Lary, 5 Ala. 370, and cases cited, supra. 

» 8. Under the pleadings and evidence, it was necessary to the 
plaintiff’s recovery that he should prove the consideration he 
gave for the note. ‘To do this he offered to prove by a witness 
what was said and admitted by Perrine, as to Perrine’s indebt- 
edness to him at the time Perrine endorsed the note to him. ‘This 
was clearly ‘res inter alios acta,” and also heresay, and on beth 
grounds clearly inadmissible. ‘This court has decided in many 
cases’ that when it is necessary to prove the consideration of a 
deed, the recitals of indebtedness in the deed itself are no evi- 
dence of consideration. kt is not even prima facie evidence, 
nor are the admissions of the grantor made at the time of execu- 
ting the deed evidence of consideration.—Branch Bank at De- 
eatur v. Kinsey, 5 Ala. 9; McCain v. Wood, 4 ib. 258; Falk- 
nerv. Leith & Jones, 15 ib. 9. The principle of these cases is 
applicable to the case under consideration, and decisive of it. 
If, Perrine in making his endorsement to the plaintiff had reci- 
ted in it that it. was in consideration of his indebtedness to the 
plaintiff, such written recital would not have been evidence. A 
fortiori, his declarations. or admissions are not evidence. Be- 
' gides Perrine was interesied in the note, and ip the suit. and in- 
competent to testify as a witness without his release. A fortiori, 
his statements were incompetent testimony in favor of the plain- 
iff.—Kenaon v. McRae, 7 Por. 389; Perry vy. Graves, 12 Ala. 
246, is decisive on this point. 








DARGAN, C. J.—The facts upon which the liability of 
the defendant depends, appear to be these: H. N. Spooner, be- 
ing desirous to raise money, signed his name to a note for five 
thousand dollars, leaving the date and time of payment, and 
probably the name of the payee, in blank. The note in this 
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condition was endorsed by the defendant and one Jones, and 
then delivered to Rhea, Sykes & Co., to be discounted at one 
of the Banks of Tennessee, for the accommodation of Spooner. 
The note was not discounted, and therefore was retained by 
Rhea, Sykes & Co., who, however, did not claim it as their 
own, or look upon it as creating any obligation on the part of 
the maker or-endersers. Rhea, Sykes & Co. afterwards failed 
and left the State, being indebted to James Perrine, who was also 
under liabilities on their account. After Rhea, Sykes & Co. left 
the State, Perrine applied to one Horton, their clerk and agent, 
for indemnity, who filled up the blanks, inserting the date and 
time of payment, and probably the name of the payee, and pass- 
ed the note to Perrine, as a security for the debt due him and 
the liability he was under for Rhea, Sykes & Co., but told him 
at the time, that he did not know whether any thing was due to 
Rhea, Sykes & Co. on the note or not, and that he must inquire 
of the parties to the note. It was shown, als, that Rhea, Sykes 
& Co. never authorised Horton te transfer the note, unless such 
authority could be implied from the fact that he was their clerk 
and agent to settle their affairs. Perrine endorsed the note to 
the plaintiff, who claims te be a bona fide holder for a valuable 
consideration without notice ; and the question is, if he be such, 
is he entitled to recover ? 

It is not denied by the defendant’s counsel but that the plain- 
tiff could recover, conceding him to be a bona fide holder, if 
Rhea, Sykes & Co. had transferred the note to Perrine. But 
they take a distinction between the act of Horton in filling up 
and transfering the note, and the act of Rhea, Sykes & Co. had 
it been done by them, and insist, that as no confidence was 
placed in Horton by the parties to the note, nor authority given 
him, they cannot be bound by his act. We, however, think that 
the rule of law is this; that if one signs his name to a blank bilt 
or note, intending that it should be filled up for a particular pur- 
pose, and thereby become a valid security, and parts with its 
possession, and it gets into market, and finally into the hands 
of a buna fide holder for a valuable consideration without notice, 
the maker must be held to its payment, without regard to the 
person who filled up the blanks. In the case of Coulstely v. 
Clarence, 2 M. & S. Rep., it appeared that the bill was drawn by 
the defendant in Jamaica, upon Henry Mann of London, leaving 
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a blank for the name of the payee. The bill was afterwards ne- 
gotiated in’ England by one Vashon, who endorsed it to the 
plaintiff, and the plaintiff inserted his own name as payee. Lord 
Ellenborough said, that as the defendant had sent the bill into 
the world in this form, the world ought not to be deceived by it. 
The defendant, by leaving the blank, undertook to be answera- 
ble for it when filled up in the shape of a bill. In this case it 
did not appear to whom the defendant delivered the bill, nor 
whom he had empowered to fill it up ; his liability was not there- 
fore put upon that ground, but on the ground that he had per- 
mitted his blank bill to get into market, which gave any bona 
fide holder the right to fill it up. In the case of Putnam et al. 
v. Sullivan, 4 Mass. R. 44, the facts were, that one member of 
of a firm had left with a clerk of the house several blank notes, 
having the firm name signed to some as promissors, and others 
having the name of the firm written on the back as endorsers. 
The clerk was told to let the promissor of the note sued on have 
one of the blanks to renew a note, which the firm had endorsed 
for him, but instead of letting him have one, the promissor, by 
his fraudulent representations, procured four, and filled up the 
one on which the suit was brought for another purpose, but used 
one of the blanks for the purpose of extending the debt on which 
the firm was liable as endorsers. It was shown that the plain- 
tiffs were bona fide holders of the note, and the court held they 
were entitled to recover. 

Parsons, C. J., in delivering the opinion of the court, said: 
“ This note was carried into market endorsed in blank, and it 
stands on the same footing as a note payable to bearer, or a bank 


sote, which is transferable by delivery only ; possession carries 


with it the property, and in such case the transfer may be made 
by any person, who by any means has obtained possession, 
whether by fraud, accident, or even robbery, and any holder 
having given a valuable consideration for the note, without no- 
tice of the fraud, accident, or robbery, may recover against the 
drawer, acceptor, or endorsor in blank.” Again, in the case of 
Herbert v. Huie, 1 Ala. 18, the facts were, that the defendant 


-gave his blank note to John G. Porter, to be filled up for one 


thousand dollars, for the accommodation of Porter & Ryan. 
Porter & Ryan passed off the blank to Ross & Ford, who had 
it filled up for five thousand dollars, and then passed it off to a 
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bona fide holder. It was objected that the maker had given 
Ross and Ford no authority to fill up the note, nor had he re- 
posed any confidence in them, and therefore he was not bound, 
but this court overruled the objection and held him liable. 

The broad principle on which the maker or endorsers of blank 
bills or notes are held liable to a bona fide holder is this, that 
when one of two innocent persons must suffer, he who is most 
in fault must bear the loss. Let us apply this test to the parties in 
the case before us. ‘The defendant permitted his name to go 
out on a blank note. It was entrusted to Rhea, Sykes & Co., 
for a special purpose, but that purpose failing, it was permitted 
to remain in their possession, that was neglect. Rhea, Sykes & 
Co., removing from the country, the note was left within the 
power of their clerk to pass it off. This too, was neglect, but 
the defendant is chargeable with it, for he put the note in their 
possession. Thus, through the neglect of the parties to the note, 
and those to whose custody they entrusted it, the note is thrown 
upon the market, and is purchased by a bona fide holder. Who 
is most in fault? ‘The answer is plain ; the one has been guilty 
of no neglect, the other has. He therefore must bear the loss. 

It has, however, been contended that the evidence is not of 
such a character as to show that the plaintiff is a bona fide holder 
for a valuable consideration, without notice. With this question 
we have nothing to do in the present condition of the record. 
That will be a question for the jury upon another trial. The 
testimony was sufficient to warrant the charge requested, if it 
even had failed to satisfy the jury, that the plaintiff was a bona 
fide holder. Nor do we think it necessary to lengthen out this 
opinion by adverting to the authorities refered to by the counsel 
for the defendant in error, for we think they are inapplicable, aod 
although the principles recognised in them cannot be denied, yet 
the case before us must turn on a different principle, and one 
which we think equally well settled. 

After the defendant had closed his testimony, the plaintiff, 
for the purpose of showing that be had paid a valuable considera- 
tion for the note, proved that he and Perrine had a settlement in 
reference to the hire of some negroes, and that he gave Perrine 
his two notes for over two thousand dollars each, falling due af- 
ter the note sued on, and the amount that Perrine was indebted 
to him made up the balance between the notes given by the plain- 
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tiff to Perrine and this note. The witness, however, who spoke 
of the settlement, and who was present when it was made, knew 
nothing of the amount due from Perrine to the plaintiff, except 
what was stated by the parties at the time of the settlement. ‘The 
defendant objected to the admission of the parties made at the 
settlement, although the plaintiff offered other proof to show that 
Perrine as his agent had bired out his slaves, and had collected 
the hire. The objection was sustained and the admissions of 
the parties rejected. 

It is rot universally true, that the acts of third persons cannot 
be received as evidence against one who is not a party to them. 
For instance ; in the case before us, to entitle the plaintiff to re- 
cover, he must show that he is a bona fide holder. ‘This he 
cannot do without proof of a contract between himself and Per- 
rine, by which he purchased the note and paid value for it. ‘The 
contract and the payment are therefore facts, which are evidence 
against him, although he was not an actual party to the act; in- 
deed no party at all, further than this, that the note which he had 
endorsed was one of the subjects of the contract. As the facts 
of the contract and the payment of the consideration are evi- 
dence, it follows that every thing, inseparably connected with 
these acts to make them complete, is evidence, for it is part of the 
act itself; that is, it is part of the res gesta. For instance; when 
it was shown that Perrine had received money belonging to the 
defendant, in reference to which they had a settlement, the 
amount they ascertained to be due to the plaintiff in that settle- 
ment was part of the settlement itself, it was not, therefore, hear- 
say or mere declarations of third parties, but was part of the res 
geste, and therefore was admissible. It is not, however, to be 
understood that the admissions of one or both of the parties to the 
settlement, made after it was complete, or before it was begun, 
would be admissible evidence ; but their admissions, made at the 
time it was going on for the purpose of ascertainig how the ac- 
counts stood between them, cannotbe rejected. Such admissions, 
however, are by no means conclusive ; they are liable to abuse, 
and must be weighed by the jury, who will give such credence 
to them as they think them justly entitled to. Let the judgment 
be reversed and the cause remanded. 
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HOPPER, Apm’r, vs. MCWHORTER. 


1. The undivided interest of each of several donees in personal pro- 
perty, in the hands of a common bailee, is not a chose in action, but 
property in possession. 

2. ‘I'he personal property of the wife in possession passes to her hus- 
baud by the marriage, and if her interest be that of a tenant in com- 
mon with others, the husband becomes a tenant in common in her 
steal. 

3. The mere fact that an administrator, entitled as such to an undivided 
interest in slaves, is present at a division of them, and permits the 
share, which he should have received, to be allotted and delivered to 
a third person, will not operate as a divestiture of his title, and estop 
him from afterwards asserting it. 


Error to the Circuit Court of Mentgomery. Tried before 
the Hon. Sam’] Chapman. 


Tuts was an action of trover brought by the plaintiff in error 
as the administrator of John L. Flowers, deceaed, against the 
defendant in error to recover damages for the conversion of a 
negro woman, named Celia, and her two children. The ne- 
groes in controversy are a portion of the natural increase of 
others that were given in 1831 by John Thomas to Eleanor 
Todd, Margaret Todd, Dorothy ‘Todd, and Nancy Todd, chil- 
dren of Robert Todd, deceased, to be equally divided among 
them. Mrs. Todd, the mother of the donees, received posses- 
sion of the slaves from Thomas, the donor, at the time of the 
gift, and retained it from that time until the month of Novamber 
1846, when by consent of the donees the slaves were divided, 
and those in controversy allotted and delivered to the said 
Eleanor. Whilst the slaves were in the possession of Mrs. 
Todd, Eleanor intermarried with one John T. Pratt, who died 
in July 1844, and in May 1846, she married John L. Flowers, 
the plaintiff’s intestate, who died in December 1546, abvut one 
month after the division above mentioned. ‘The administrator 
of Pratt was present at the division of the slaves and made no 
objection to Eleanor’s share being delivered to her. The ques- 
tion was whether the title was in the estate of Pratt, the first, or 
in that of Flowers, the second husband of Eleanor. The coiirt 
charged the jury that if they believed the whole of the evidence, 
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the plaintiff had not shown such a title in his intestate as would 
enable him to recover, to which charge the plaintiff excepted, 
and now assigns it as error. 


WittraMs and Bexser, for the plaintiff: 

1. The gift is a perfect one—(Durrett v. Sew, 2 Ala. 669) 
—and Mrs. Todd was a trustee raised up by the donor to pro- 
tect the property for the infants. 

2. Shepherd, the administrator of Pratt, released the estate’s 
interest in the negroes sued for.—Murray v. Blatch, 1 Wend. 
583; Doug v. Satterlie, 11 Johns. 24; Jones v. Deyer, 16 ib. 227. 

3. The parties having made the division in 1846, they only, 
it is to be presumed, did that which the law would have done 
for them, and it will not be disturbed. —Lavender v. Lee, 14 
Ala. 685; Brad v. Gold, 15 ib. 311. 

4. The marital rights of Mr. Flowers attached on the negroes 
after the division, if not at the date of the marriage.— Whitt v. 
Whitt, 1 Dev. 310; Pett v. Beas, 4 ib.512; Machen v. Machen, 
15 Ala. 377. 


Warts, for the defendant: 

1. The deed of gift made by Thomas vested the legal title of 
the slaves in the donees, and upon the marriage of one of them, 
Eleanor, with Pratt, her share in that property became eo in- 
stuntt vested in him, by virtue of the marriage.—See McGee v. 
Toland, 8 Port. 36, and the authorities there cited; King v. 
Broome, 10 Ala. 819; Pius v. Curtis, 4 ib. 350; Machen v. 
Machen, 15 ib. 373. 

2. The possession of Mrs. Todd, the mother of Pratt’s wife, 
was that of a bailee, and did not change the wife’s right into a 
ehose in action. The possession of the bailee is that of the 
bailor— McGee v. Toland, supra. 

3. Upon the death of Pratt, his right to the property vested 
in his administrator, and he can now recover it—(see Kelly v. 
Kelly, 9 Ala. 908; Upchurch v. Norsworthy, 12 ib. 532; Bra- 
sher v. Williams, 10 ib. 630)—and if so, there is no right of re- 
covery in the present plaintiff. 


PARSONS, J.—It is clear that the possession of Mrs. 
Todd was the possession of her daughter. They were minors 
when the deed conveying the slaves to them was executed by 
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Thomas, and the delivery of the slaves to Mrs. Todd, the mo- 
ther of the donees, could not convert their rights into a chose in 
action.—McGee v. Toland, § Port. 36; Broome et al. v. King, 
10 Ala. 819. Nor can it make any difference that the rights of 
the donees under the deed from Thomas were joint at the time 
of the marriage of John T. Pratt with Eleanor, one of the do- 
nees, and that no division took place until after his death ; for it 
is the settled rule that the personal property of the wife in pos- 
session passes to the husband by the marriage, and if her inte- 
rest be that of a tenant in common with others, the busband be- 
comes a tenant in common.—Chambers v. Perry, 17 Ala. 726, 
and cases there cited; Hyde v. Stone, 9 Cow. 230. Pratt 
therefore by his marriage became entitled to her undivided inte- 
rest or share in the slaves, which on his death was transmitted 
to his administrator. But it is contended that the administra- 
tor of Pratt is estopped from claiming title to the share allotted 
to Mrs. Pratt after the death of her husband. ‘The facts relied 
on as creating the estoppel are these: After the death of Pratt, 
the slaves were divided between the donees, and the share to 
which his administrator was entitled was delivered to Mrs. 
Pratt. ‘The administrator was present at the division and made 
no objection to Mrs. Pratt receiving the share allotted to her; 
but he, having also married one of the dovees, received the por- 
tion allotted to his wife. We can perceive none of the quali- 
ties of an estoppel in this. Mrs. Pratt, who received the slaves 
to which her husband’s administrator was entitled, gave nothing 
for them. ‘The administrator made no representations which it 
would be inequitable for him to disregard; uor, so far as we see, 
did he say or do any thing in reference to the division, but sim- 
ply permitted the share, to which he as administrator of Pratt 
was entitled, to go into the possession of his widow. ‘This 
could not operate as a divestiture of his title Consequently 
the plaintiff has failed to show a title to the slaves, and the judg- 
ment must be affirmed. 
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MOORE & JONES, Apm’rs, vs. HENDERSON. 


1. Where an agent places notes, belonging to his principal, in the hands 
of an attorney for collection, and takes a receipt therefor to himself, 
he may, when the money is collected, maintain an action for it in his 
own name. 

2. In an action against an attorney for money collected by him on a 
note, the principal in the note is an incompetent witness to prove 
that he has paid it to the defendant. 


Error to the Circnit Court of Lowndes. Tried before the 
Tiva. Nathan Cook. 


Eumore & Yancey, for the plaintiffs in error: 

i. ‘The plea to the first count in the declaration should have 
beca sustained—the facts of the plea bring the case within the 
principle decided in Branch Bank Montgomery v. Sydner, 7 
Ala. 308. 

2. The witness was improperly admitted.— Bean v. Pearsall, 
12 Ala. 592. 


Srone & June, for the defendant. 

1. The question raised on the demurrer is: can an agent 
maintain an action ona written promise made to himself? When- 
‘ever the contract is express, and made with the agent, and in 
his name, the agent may always sue, but the law never implies 
a promise in his favor. The distinction is between express and 
implied contracts.—Story on Agency, § 394, and authorities ci- 
‘ted; Buffoun v. Chadwick, 8 Mass. 103; Vanstophurst v. 
Pearce, 4 ib. 258; Joseph v. Knox, 3 Campb. 320; Griffith v. 
Tngliden, 6 Serg. & R., 429 ; U. States v. Dugan, 3 Wheat. 172- 
80 ; Castleberry v. Fennill, 4 Ala. 642. 

2. The witness was ‘not interested in the event of the ‘suit. 
He could not gain or lose by it, as the recovery here cannot ef- 
fect his liabilixy on his notes. Neither can this record be evi- 
dence for him.— Wiggins v. Pryor, 3 Por. 430, p. 433; Mas- 
sey v. Rogan, 6 Ala. 647; Stewart v. Conner, ib. 9 803, ou 
p- 819-20-21-22, and the numerous authorities cited by Chief 
Justice Collier; Lethbridge v. Phillips, 2 Stark. R. 544; Hen- 
arie vy. Maxwell, 5 Halst. 297; Nix v. Cutting, 4 ‘Taun. 15; 
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Jackson v. Van Dusen, 5 Johns. 144, on p. 158; Stewart v. 
Kip, ib. 256; Cornogg v. Cornogg, 1 Yeates, $4; Case v. 
iteeve, 14 Johns. 81; Duncan v. Bell, 2 N. & McC. 153; High 
v. Park, 1 Root 553; Bank w. Norton, 2 McL. 422; Teneyck 
v. Bill, 5 Wend. 55; Airings v. Speed, 5 Wheat. 420; Evans 
v. Eaton, 7 ib. 356; Union Bank v. Knapp, 3 Pick. 96; Wil- 
lings v. Consequa, Pet. C. C. 301 ; Clark v. Robinson, 5 Monr. 
55, on p. 57-8; 1 Greenl. Ev. § 524, refering to 7 Cranch 271; 
1 Wheat. 6. 

3. The interest that disqualifies is certain and direct, not con- 
tingent and remote. See many of the cases above, also, the 
cases collected.—3 U. 5S. Dig. 688, § 42; 1 Greenl. Ev. § § 
389 to 401, C. & H’s., notes, p. 86, et seq:; ib. 1514 to 1530; 
Smith vy. White, 5 Dana 376, p. 382; Truss v. The State. 

4. The case of Post & Main, 1 Ala., is upon an entirely dif- 
ferent principle, and the case in 4 Mass. 653, is overruled, and 
shown not to be the law by the ease in 5 Halstead, supra. More- 
over, the facts are entirely different from ours. 


CHILTON, J.—This was an action of assumpsit, brought 


by Archibald Henderson, the defendant in error, against the 


plaintiffs in error, as the administrators of Alex. B. Forney, de- 
ceased, to recover certain menies alleged to have been collect- 
ed by their intestate upon certain notes placed in his hands, and 
for which notes said intestate gave a receipt, which is set out in 
the declaration in these words: ‘“ Received of J.C. McConnau- 
ghy for A. Henderson, the following notes for collectios—four 
notes on W. F. Bird as principal, and M. J. Relph and B. J. 
Relph, as securities, for forty dollars each, dated 3d January 
1846, and due six months after date, payable to Alex. Hender 
zon, agent, or order, also, one note on same parties for seven 
hundred and fifty dollars, due first January 1847, (without se- 
curity) which I promise to collect or return. ‘This 22d Janua- 
ry 1847, (signed) A. B. Forney.” 

The defendant pleaded, first, non-assumpsit, second, “that 
the notes described in the receipt of said Forney, were given by 
the makers thereof to the plaintiff as the agent of one Royden, 
and that the consideration of said notes was property of the said 
Royden, sold by the said plaintiff as the agent, and for and in 
the name of said Royden, and that said receipt declared on was 
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given to and received by said plaintiff as the agent of said Roy- 
den, and that the sums of money collected and received by said 
Forney did not, nor did any part thereof, belong to said plain- 
tiff, but the same belonged to his principal, the said Royden.” 
A demurrer was sustained to this second plea, and this is one of 
the points assigned as error. 

An agent to whom a note is payable may maintain an action 
in his own name upon it, and there is no difference in principle 
between such a case and the present. ‘The obligation to col- 
lect or return the notes is to the plaintiff, and the obligation to 
pay the money when received on the notes, and which grows 
out of and forms in law a part of the obligation of the receipt, is 
also to him. He is therefore entitled to the action, and the de- 
murrer was properly sustained.—Story on Agency, § 394; Pa- 
ley, 361. This case is unlike The Branch Bank at Montgom- 
ery v. Sydnor, use, &c., 7 Ala. 308. In this there is an ex- 
press agreement to collect the money specified in the notes for 
the ‘plaintiff, or return the notes to bim. In that, the law anplied 
an obligation on the part of the Bank to pay the money demand- 
ed, and this legal implication could only be to the true owner 
thereof. 

_ 2. The plaintiff below offered the maker of four of the notes 
embraced in the receipt of Forney, to prove he paid said notes 
to said Forney after the execution of said receipt He was ob- 
jected to as interested, but the objection was overruled, and he 
was admitted to prove such payment. The plaintiffs in error, 
having excepted to this decision of the court, present the same 
iv this court as the only remaining point for our revision. There 
are several decisions which maintain the competency of this 
witness, which are collecied on the brief of the counsel for the 
defendant in error, and the strong inclination of the courts in 
modern times seems to be to admit witnesses to testify in all 
cases where they can do so without impugning some stern rule 
of law, letting the objection to such witness go to their credibility 
and not to their competency. But we think this desire to arrive 
at the proof without so much regard to the medium through 
which it is communicated must not be pushed so far as to break 
down those most salutary rules which the experience of centu- 
ries has shown to be of the last importance in the administra- 
_tion of justice. The general rule requires that witnesses who 
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are interested in the result of the suit should be excluded from 
testifying in favor of their interest. The test usually applied to 
determine whether a witness is interested is whether the récord of 
the suit in which he i8 called could be made evidence either for 
or against him in any subsequent action, and many of the courts, 
seeming to regard this test as applying to al/ cases, have admit- 
ted witnesses similarly situated with the witness in this case. 
But there are many cases where this test would not lead to a 
correct result, in which it is not indispensable that the record of 
the pending suit should be evidence against the witness in a 
subsequent suit. Chancellor Walworth says, in the language 
of the late Chief Justice Ewing, of New Jersey, if the liability 
of the witness remains the same, whichever way the’ verdict 
may be, he is indifferent, but if, in one event, his liability is di- 
minished, he is not a competent witness for that party and to 
produce that event, citing Harwood v. Murphy, 4 Halst. R. 215; 
Bland v. Ansley, 5 Boss. & Puall., 331; Knightly v. Buck, 3 
Campb. It. 521; Gardner v. Seward, 2 Yeate’s It, 185; Pen- 
dleton v. Speed, 2 J. J. Mar. R. 508; Rodgers v. Dibble, 3 
Paige, 238; see Woods v. Skinner, 6 ib. SL, and 3 Phil. Ev. 
(3 ed.) 138. In Haynes v. Grier, 4 Bion. R. $3, the principle 
in the case before us was decided. There one Bond was offer- 
ed to prove that he had paid certain monies to the defendant as 
taxes, to recover which the suit was brought by the treasurer of 
Wyoming county. Ifthe payment had been made by the wit- 
ness and the plaintiff recovered, that was a satisfaction as to Bond. 
The court held that Bond’s testimony tended immediately to 
discharge him from his taxes. Tilghman, C. J., said: “If asuit 
should afterwards be brought against Mr. Bond for the taxes, this 
verdict might be evidence to prove that the treasurer had recov- 
ered them.” 

In Beane v. Pearsall, 12 Ala. 592, it was said not to follow 
in all cases, where the record could not be used as evidence 
either for or against the witness in another suit, that he was cem- 
petent. “He might still bave a certain, immediate and direct 
interest in the event of the suit, as he must have in all cases 
where he is offered for the plaintiff, and by enabling the plaintiff 
to recover, prevent a suit from being brought against himself.” 
The case above differs from this in the fact that the witness of 
fered to prove the payment was an agent to make the paymear 
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end was held admissible on the ground of his agency, which is 
a doctrine well settled. 

Without, however, citing to the numerous and conflicting 
euthorities, which serve more to bewilder*the mind than satis- 
factorily to elucidate the subject, we prefer to rest our decision 
apon principle. ‘The plaintiff in this case avers that Forney 
collected the notes specified in the receipt declared upon. If he 
did collect them, then the maker of the notes is discharged, and 
po action can be maintained by the plaintiff or his principal 
egainst the witness. If the notes remain unpaid, then the wit- 
ness is Jiable to the suit of the plaintiff for their collection. ‘The 
payment of the notes was the sole issue to be tried, and if upon 
that issue being found for the plaintiff, he succeeded in recover- 
ing the money, his demand is satisfied, and the witness relieved 
from suit at his instance. He is then immediately interested in 
effecting a recovery by the plaintiff. My brethren are fully sat- 
isfied with the correctness of this conclusion. For myself, | 
confess I have had some difficulty in attaining it, and adopt it not 
without some misgivings as to its correctness. ‘The witness was 
therefore improperly admitted. Let the jndgment be reversed 
and the cause remanded. 


SIMS & JONES ts. KNOX. 


t. If the hirer of a slave is not bound by his contract to pay for med:- 
cal services rendered the slave, and such services are rendered at the 
instance of the owner, he and not the hirer is responsible for them. 

#: Where the contract for the hire of a slave specifies merely the time, 
and the price agreed to be paid, the law will imply the obligation 
on the part of the hirer to furnish suitable clothing and provisions, 
and medical attention in case of sickness; but a stipulation in the 
contract that he shall provide clothing and board will be construed 
as limiting his liability to what is expressed. 


Error to the Circuit Court of Montgomery. Tried before 
the Hon. Thos. A. Walker. | 
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Tus was an action of assumpsit by the plaintiffs against the 
defendant in error to recover for medical services rendered by 
them toa slave by the name of William. It appears by the bill 
of exceptions that the slave was hired by the agent of one Drish, 
who resided in Tuscaloosa, to the defendant, for the year 1848, 
and that the services were rendered during that year. The ern 
tire terms of the hiring were contained in a note given by the 
defendant, of which the following is a copy: ‘“‘I have this day 
hired from John R. Drish, of Tuscaloosa, his boy William for 
the balance of this year, 1848, at the rate of six hundred dol- 
lars per annum, and do further agree to find said boy William 
in summer and winter clothing and his board.—Montgomery, 
21st January 1848.—Wintiam Knox.” It was admitted that 
the services of the plaintiffs were not rendered at the request of 
the defendant or by his authority, but it was proved that the slave 
was in the spring or suromer of 1848S extremely ill with the brafn 
fever at the house of one Norment,in Montgomery, in which city 
both the plaintiffs and the defendant resided, and that his case 
was such as to render medical attention necessary ; and the evr 
dence conduced to show that the defendant knew that the plain- 
tiffs were attending him. The defendant introduced in ev> 
dence a note addressed by Dr. Sims, one of the plaintiffs, to 
Mrs. Knox, wife of the defendant, in reference to a visit paid 
the slave by a Dr. Ulrich, at her request, in which Dr. Sims 
says, ‘‘ there seems to be a misunderstanding on your part as to 
the agency of Dr. Drish’s boy William, who you are perfectly 
aware has been sick for the last three weeks at Mr. Norment’s. 
The Dutch doctor (Dr. Ulrich) visited him yesterday without 
my knowledge or consent. I called on him afterwards to a> 
certain the motive of his interference, and he stated that you 
had told him to do so, and that Mr. Knox was the agent of the 
the negro. I would beg leave most respectfully to inform you 
that I was sent for to attend the boy William at his own request, 
and the consent of his real agent, Mr. Pfister, and that his mas- 
ter, Dr: Drish, has written to Mr. Norment expressing his satis- 
faction at the same,” &c. This was substantially all the evi- 
dence in the case, and it was admitted by the counsel on both 
sides that the testimony was free from conflict. , 


The court charged the jury that if they believed all the evi- 
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dence, they should find for the defendant, to which charge the 
plaintiffs excepted and now assign it as error. 


T. & J. Wittiams, for the plaintiffs in error: 

1. The owner of a hired slave is not bound to pay a phiysi- 
cian employed by hirer to attend the slave-—Neeker v. Chil- 
dress, Minor’s R. 109. 

2. The hirer of a slave is liable for medical services, in the 
absence of proof that the owner by contract should be responsi- 
ble.—Gibson v. Andrews, 4 Ala. 66—and see Hogan v. Carr & 
Anderson, 6 ib. 471. 

3. The court should have refered it to the jury to say whether 
Knox knew that the plaintiffs were attending the sick negro, and 
therefore there was error in the charge as given. , 

4. The plaintiffs were entitled to recover, at least to the time 
when Ulrich was sent round by Mrs. Knox. 


Evmore & Yancey, for the defendant: 

The bill of exceptions shows that it was admitted by the at- 
tornies for both plaintiffs and defendant in the court below, that 
there was no conflict in the testimony. 

When there is no conflict in the testimony, the court may 
instruct the jury that, if they believe all the facts in evidence, 
they must find in the manner which the court may direct.— 
ilenderson v. Mabry, 13 Ala. 713; Paul v. Meek, 6 ib. 653; 
Lindsay v. Lindsay, 11 Verm. 621; Sims v. Sims’ Adm’r, 2 Ala. 
117; Farmers’ Bank v. Duvall, 7 Gill & Johns. 78; Sneed v. 
Creatte, 1 Hawk’s, 309. 

If in the opinion of the court the plaintiff’s evidence, though 
all be true, does not tend to prove his case, it is its duty so to 
instruct the jury—Malson v. Fry, 1 Watts, 433; Perry v. 
Clarke, 5 How. Miss. 495. . 

The Supreme Court will not reverse, even granting there 
was error in the charge, if it appear by the record that the party 
could not recover.—Mayor, &c. v. Emanuel et al. 9 Port. 403; 
Brock v. Younge, 4 Ala. 584. 

The facts, which are fully set out in the bill, show that plain- 
tiffs were not entitled to recover of the defendant— 

1. Because defendant, by his contract, was not liable to fur- 
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nish medical aid to the boy.—Law Lib., vol. 50; Broom’s Legal 
Maxims, marg. p. 275; Barnes v. Blair, 16 Ala. 71. 

2. Because, if he was liable, he did not request plaintiffs to 
render those services ; and knew nothing of them. 

3. Because plaintiffs were employed by Dr. Drish, and: re- 
fused to acknowledge any authority in defendant to employ 
medical aid for him. 

The facts set out did not tend to prove the case of plaintiffs. 
See reasons supra. 

When there is an express contract between parties, none can 
be implied.—Grimman v. Legge, 8 B. & C. 326. 


DARGAN, C. J.—It is the settled law of this State, that the 
hirer of a slave for a specified time, where no agreement to the 
contrary is made, is responsible for medical services rendered 
the slave, during the period for which he was hired.—Gibson 
v. Andrews, 3 Ala. 66; Hogan v. Carr & Anderson, 6 ib. 471; 
Meeker v. Childress, Minor R. 104. And even, when by the 
contract of hiring the owner expressly or impliedly stipulates 
that he would provide the necessary medical aid for the slave, 
there might be cases, in which it would be the duty of the hirer 
to employ medical assistance upon his own responsibility, look- 
ing to the owner for indemnity. For instance, if the owner 
was at a distance, having no other person to represent his inte- 
rest than the hirer, and medical services could not be procured 
on the credit of the owner, shall the slave be permitted to per- 
ish for the want of medical assistance? In such a case, the 
laws of humanity would demand of the hirer to provide the pro- 
per medical aid upon his own credit, if it could not be otherwise 
done. But it is perfectly clear, that if the hirer is not bound by 
his contract to pay for medical services rendered the slave, and 
during the term of hire such services are rendered at the in- 
stance of the owner, then the owner alone and not the hirer is 
responsible for them. By these general rules, let us test the 
facts of this case. The only evidence of the contract of hiring 
consisted of an instrument in writing in the following language: 
“‘T have this day hired of John R. Drish, of Tuscaloosa, his 
boy William, for the balance of the year 1848, at the rate of 
six hundred dollars per annum, and do further agree to find said 
boy William in summer and winter clothing, and his board.” 
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‘This instrument was signed by the defendant, Knox, and bears 
date the 21st January 1848. 

If the contract of hiring had: contained no stipulation, except 
the time for which the slave was hired, and the price agreed to 
be paid, then it is clear that the law would have implied the ob- 
ligation on the part of the hirer to have provided him with suit 
able clothes and provisions, and also medical attention in case 
of sickness. But this contract expressly provides, that Knox 
should furnish clothes and board. Why express some of the 
implied obligations and omit others? We can conceive of no 
other reason or motive that the parties had, except to limit the 
liability of the hirer. If we give not this construction to the 
contsact, then no legal effect whatever can be given to the stipu- 
lation to farnish the boy with clothes and beard. ‘That ebliga- 
tion would have resulted from the general liability of the hirer, 
and the insertion of it in the contract must have been intended to 
limit the responsibility of Knox. Onthe principle of expressio unius 
exclusio alterius, this, we think, is the proper construction of the 
contract. Consequently, Knox was not bound, as between him 
and Drish, to pay for medical attention rendered the boy. Hav- 
ing attained this conclusion, the next inquiry is, on whose ered- 
it, and at whose request, were the services rendered? It is ad- 
mitted by the record that the plaintiffs were not requested by 
Knex to render any medieal service to the slave, and we think 
it clear from the letter of Dr. Sims, that he considered himself 
employed by Drish, the owner, and if soy it must have been on 
his credit. Knox was not bound, as between himself and Drish, 
to furnish medical attention. Drish by his contract reserved 
that duty to himself, and the plaintiffs considered that they were 
employed by the agent of Drish; they must then look to Drish, 
and not to Knox, for payment. As we come to the conclusion 
that this is the legal effect of the evidence, there is no error ip 
the charge, of which the plaintiffs can complain, and the judg- 
ment must be affirmed. 
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1. A judgment is conclusive at law of the rights of the parties, and 
fully determines all defences that might have been urged against the 
demand before the judgment was rendered. 

So also, the recovery of a judgment is conclusive against the defend- 
ant that the money is legally due to the plaintiff, and not to another, 
and if the defendant assumes to pay it toa third person, upon the 
idea that such third person is beneficially entitled to receive it, he 
acts at his peril, and at law cannot be credited with such payment in 
opposition to the legal rights of the plaintiff, although equity might 
afford him relief. 


ig 


Error to the Circuit Court of Montgomery. Tried before 
the Hon. Thomas A. Walker. 


Tuts was a motion made by the plaintiff in error to have sat- 
isfaction entered of a judgment recovered against him by the 
defendant in error in the Circuit Court of Montgomery county, 
at its fall term 1843. It appears by the bill of exceptions that 
the plaintiff offered evidence to prove that the judgment, al- 
though rendered in the name of Parker, the defendant, was in 
fact the property of one Parish—that the cause of action on 
which it was founded belonged to said Parish, and that he had 
since its rendition paid him the araount due on said judgment. 
The defendant objected to the evidence thus offered, and the 
court sustained the objection. The defendant introduced evi- 
dence to show that the matters in controversy between the par- 
‘ties had been submitted to an arbitration and the award of the 
referees was produced showing a decision in his favor. ‘The 
plaintiff then offered to prove by the arbitrators the facts on 
which their award was founded, for the purpose of showing that 
the legal conclusion at which they had arrived was erroneous, 
and therefore that the paper, purporting to be their award, was 
not their award in law. To this the defendant objected and 
the court sustained liis objection. These several rulings of the 
court were excepted to by the plaintiff, and are now assigned as 
error. 


Evmore & Yancey, for the plaintiff. 
Betser & Harris, for the defendant. 
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PARSONS, J.—A judgment is conclusive at law of the 
rights of the parties, and fully determines all defences that might 
have been urged against the demand before the judgment was 
rendered. This is so familiar a principle, that it needs no au- 
thority to support it. So, likewise, the recovery of a judgment 
is equally conclusive againsi the defendant that the money is 
legally due to the plaintiff, and not to another, and if the de- 
fendant assumes to pay it to a third person upon the idea that 
such third person is beneficially entitled to receive it, he acts at 
his peril, and at law he cannot claim to be credited with such 
payments, in opposition to the legal rights of the plaintiff, even 
if equity would afford him relief. Applying these principles to 
the case before us, it is clear that the court did not err in re- 
jecting the testimony, for it did not tend to prove a legal pay- 
ment, that is, a payment to Parker, the plaintiff, who recovered 
the judgment in his own name. Whether the evidence could 
have been received to prove a payment to Parish, it is unneces- 
sary to decide, fora payment to him, either before or after the 
rendition of the judgment, could not be received as a satisfac- 
tion of it. It is entirely unnecessary to examine the question, 
whether the evidence should have been received, which was 
offered to set aside the award. If the award had been set aside, 
the judgment would have been left, as it now stands, in full 
force and effect at law. There is no error in the judgment of 
the court in refusing the motion to enter satisfaction, and conse- 
quently it must be affirmed. 


—O ESE Seer eee 


MOORE’S EX’RS. vs. MOORE’S DISTRIBUTEES. 


1. A testator, after devising a very large estate, both real and personal, 
to his widow and children, directs that each of the children shall re- 
ceive out of it a good education, and that it shall be divided when the 
oldest sun attains the age of twenty-one, or the oldest daughter the 
age of eighteen and marries, wuess the widow should marry, or de- 
sire an earlier division, in either of which events her share is to be 
set apart to her. Until the division takes place, the family residence 
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is to be kept up for the use of the widow and children, and “the 

family expenses, economically made,” are to be paid by the execu- 

tors out of the “joint funds” of the estate. The testator further di- 

rects that his executors shall pay fifty dollars annually to the church, 

of which he was a member, so long as the estate remains undivided, 
and “a joint stock” for the use of the family. Held— 

1. That it was not the intention of the testator that the executors 
should keep a separate account against the widow and children 
for their respective expenses, but that the entire expenses of the 
domestic establishment should be a charge upon the common, or 
joint fund. 

2. That a reasonable construction should be given to the will, in as- 
certaining what expenses fall within its provisions, as expenses 
“economicaily made,” and that in construing it, the circumstances 
under which it was made, the state of the property, and the con- 
dition of the family should all be considered. 

3. That so construing it, the reasonable expenses of the widow, in 
visiting with her youngest danghter and servant, the eldest daugh- 
ter, then at school in another State, for the purpose of looking to 
her education, might well be regarded as a proper charge against 
the estate in favor ef the executors. 


Error to the Orphans’ Court of Madison. 


Horxuys, for the plaintiffs in error: 


The intention of the testator appears clearly from the will that 
his estate should be a joint stock, for the use of his family, in- 
cluding the widow, until a division should be made. This in- 
tention is expressed in the clause in which the sum of fifty dol- 
lars per .annum is given to the Methodist church. This annui- 
ty was to be a charge on the whole estate, as it had been in ef- 
fect, while the whole estate belonged to him. He made it such 
a charge as the consequence of making all his property a joint 
stock for the use of his family. If this sum was made a charge 
on the whole estate because the estate was a joint stock, any 
other expenditure properly incurred for the use of any member 
of the family must be such a charge also, because the estate is a 
joint stock for the use of the family. It must be such a charge 
as it would have been in the testator’s life-time, limited in its ef- 
fect to the testator’s estate, and not affecting immediately the 
share of the wife, or of a child. ‘The testator explained in this 
clause his own meaning in leaving his estate as a joint stock for 
the use of his family—that what was properly expended for the 
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use of any member should be a charge not on the separate in- 
terest of such member, but on the whole estate as such expendi- 
tures were in his life-time. He directed the executors to keep 
up the family establishment he described in the will, for the use 
of the widow and the children, and then added, “and the fami- 
ly expenses, economically made, shall be paid by my execu- 
tors out of the joint funds of my estate until a division takes 
place.” The cost of supporting one of the young children 
would be much Jess than to support Mrs. Moore, or an older 
child, yet no account can be taken of such differences, and 
the aggregate costs must be charged against the whole estate. 
The direction given to pay family expenses applies to any 
expenses incurred by any member of the family, suitable to 
the fortune, age, and social position of such member. The 
privilege given to Mrs. Moore by the will, to permit her share 
to remain in joint stock, prevents, while the privilege is ex- 
ercised, anything from being drawn and used by her as sep- 
arate property. One or more of the children might have a 
capacity and taste for the most ornamental and costly branches 
of education. The executors have a discretionary power to 
cultivate such capacity and gratify such taste. To improve 
such child in these branches, the executors might send it abroad 
to school and to travel. The result might be that the lawful ex- 
penditures made by the executors for the education and accom- 
plishment of one child might amount to the aggregate cost of 
the education of the other three, yet the highest cost would 
not be unsuitable for the social position and large fortune of one 
child, while the education provided for each of the other three 
might be as good as either was capable of receiving. ‘The dis- 
cretion by which the executors would be guided in such a case 
in relation to each of the children would be lawful, and the cost 
of the education of each would be a charge on the whole estate 
as it would if the same expenditures had been made by the 
father in his life-time. The expenditure of $3,723, made by 
a mother for the first time, and four years after the death of her 
husband, in making a visit to an absent daughter, not only to en- 
joy for a time the pleasure of her society, but to change her 
school if necessary, was not unreasonable either in its object or 
amount. She is entitled on a division to one fifth of an annual 
income of forty-five thousand dollars. ‘The comparatively tri- 
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fling sum in dispute she expended not only upon herself, but her 
two daughters.—Kate, whom she took with her from home, and 
Harriet, who also travelled with her mother, after she was re- 
moved from one school, and before she was placed at the other. 
Any expenditures made by Mrs. Moore for herself, her two 
daughters, and her servant, if they had all been at home, must 
have been paid by the executors. They would have been fam- 
ily expenses most clearly, and the expenditures as actually made 
were family expenses incurred from home instead of at Hunts- 
ville. Suppose the annual expenses of Mrs. Moore and her 
family, at the residence in Huntsville, were double the amount 
of the disputed charges, and the executors were to pay them, 
upon what principle could a court disallow them? Many prudent 
men, with not half the income of this estate, annually expend 
much more. ‘Are the executors to prescribe what the family 
shall wear, eat, and drink, and to prohibit them from travelling 
even to preserve or regain health, when the mother, the head of 
the family, may think it proper to do so? ~The money was ex- 
pended for the use of three out of five members of the white fami- 
ly, and one servant. Upon what principle is the charge of a 
sufficient sum to remove Harriet from one school to another de- 
nied, and enough more to defray the expenses of the mother, 
who went for the purpose, and was the most proper person to 
accompany her daughter on the journey? Ifan agent could be 
employed and paid to accompany Harriet to school, surely the 
mother’s expenses may be charged against the estate for render- 
ing similar services? Much of the money was doubtless ex- 
pended in the purchase of clothes for the mother, the two daugh- 
ters and the servant, and similar expenses must have been in- 
curred if the trip had not been made. The estate is properly 
chargeable, not only with the cost of the removal of Harriet from 
one school to another, the amount of Mrs. Moore’s expenses in 
accompanying her daughter, and the cost of the clothes which 
have been referred to, but is chargeable, also, for the whole 
amount supplied by the executors to Mrs. Moore, which was 
merely a suitable expenditure for a woman of her high social 
position, with an undivided interest in a large joint stock estate, 
and made principally with a view to the improvement of her two 
daughters. 
No counsel for the defendants. 
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CHILTON, J.—Upon the annual settlement of the estate of 
Dr. David Moore, made by his executors with the Orphans’ 
Court of Madison county, for the year 1849, they claimed a 
credit for several sums paid by them to Mrs. Martha L. Moore, 
the widow of the testator, amounting in the aggregate to the sum 
of three thousand seven hundred and twenty-three dollars. 

It appears by a bill of exceptions sealed upon the trial, that 
the testator’s daughter Harriet was at school in New Rochelle, 
in the State of New York, and that Mrs. Moore desired to visit 
her said daughter, for the purpose of looking to her interest, and 
of changing her location, if circumstances should render it neces- 
sary ; that she did make the visit, taking with her another daugh- 
ter, and a servant, and it appears she removed Harriet from 
New Rochelle to Richmond, in the State of Virginia. ‘This was 
in the summer of 1549. ‘The sum above stated was paid to 
Mrs. Moore as the expenses of the trip. The annual income of 
the estate was shown to be not less than forty-five thousand dol- 
lars, and the executors produced and read the will of Dr. Moore, 
which had been duly admitted to probate in said court. 

By the will, the testator bequeathed his estate, in equal por- 
tions, to his wife and children. He directs that each of his chil- 
dren should receive out of it a good education, and provides for 
a division of the estate, when the oldest male child attains the 
age of twenty-one years, or his oldest female child shall attain 
the age of eighteen and marry. If the widow should marry, her 
share is to be set apart, and the balance to remain together, but 
if she prefers it, her interest in the estate, so long as she reinains 
single, may remain ‘‘in joint stock,” until a division is made as 
above provided. The sixth item reads as follows: “I will and 
devise that my house and lot, in the town of Huntsville, where 
we now reside, and the lot and stable adjoining Thomas Bran- 
don’s garden, be reserved free of charge to my dear wife, as a 
residence, with all household and kitchen furniture, carriage and 
horses, and such other furniture belonging to the premises, as I 
may own at my death, and the same to be kept up in a reasonable 
and economical way for her use and the use of my children, 
until she calls for a division of her part of my estate, or the di- 
vision shall be made agreeably to the provisions of this will. 
And all reasonable and necessary expenses for keeping up the 
farms, and the family expenses, economically made, shail be paid 
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by my executors out of the joint funds of my estate, until a di- 
vision takes place agreeably to this will.” The ninth item reads 
as follows: ‘J give and release to the Methodist Episcopal 
Church, of the town of Huntsville, Ala., all monies advanced 
for said church, and farther will and enjoin upon my executors 
to pay over annually to the stewards of said Methodist E. Church, 
and their successors in office, fifty dollars, so long as my estate 
remains undivided among my children, or until they shall receive 
their distributive shares of my estate, when this donation shall 
cease ; or should my wife cause a division of my estate, then it 
shall cease, as it is intended to be a family contribution, such as 
I have paid for many years annually, and which [ do not wish 
disturbed, as loag as my property remains undivided, and as a 
joint stock for the use of my family.” 

From these several provisions of the will of Dr. Moore, it is 
very clear that he intended, so long as his property should be 
kept together, it should constitute a fund, out of which should 
be borne the family expenses, and the payment to the Methodist 
Church, at Huntsville. It was not contemplated that his execu- 
tors should be required to keep a separate account against the 
wife and children as to the expenses incurred, but the whole ex- 
pense of the domestic establishment was to be charged upon the 
common fund, or as the testator designates it ‘ the joint stock,” 
meaning thereby his undivided estate. 

It is further our opinion, that a reasonable construction should 
be given to the will, in ascertaining what expenses fall within its 
provisions. as expenses “economically made;” that in con- 
siruing the will we should look at the circumstances under which 
the testator made it—we should have regard to the state of his 
property and the condition of his family, &c.—2 Powell on Dev. 
6, and cases cited in notes, 11 Law Lib. 4. Here is an im- 
mense estate, the annual income not being less than forty-five 
thousand dollars per year. ‘This is to be divided between the 
widow and four children, but is to remain as joint stock, until a 
division, for the use of the family. We do not think it was the 
intention of Dr. Moore by providing for “expenses economical- 
ly made,” to restrict his family to the bare necessaries of life, or 
to deny to them the ordinary means of recreation, enjoyment or 
improvement, usually possessed by families moving in the same 
sphere, and similarly situated with respect to their pecuniary 
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circumstances. As we said above, the expression must have a 
reasonable construction ; the family should preserve the just me- 
dium between prodigality on the one hand and parsimony on the 
other. Let us apply these general rules of construction to the 
case before us. The children being deprived of a father, the 
mother would naturally feel more interest in their education and 
training than any one else, and we think no valid objection can 
be urged why the executors should not permit her to superin- 
tend the education of her children, especially of her daughters, 
whose proper culture and training must mainly depend upon 
the affectionate care, solicitude, and vigilance of the mother. 
The withholding of such vigilance is the worst economy. 

We think therefore, that under the circumstances disclosed in 
the bill of exceptions, Mrs. Moore might with propriety have 
visited her daughter, to look to her interest and to see that her 
education was properly conducted, and that she might well take 
with her the younger daughter and servant, and that the reason- 
able expenses of the trip should be a charge in favor of the ex- 
ecutors against the estate. Whether the amount paid was more 
than was reasonably required to defray such expenses is not a 
question before us, as it was not decided upon by the court be- 
low. That is a matter, which, if doubtful, can be investigated 
when the settlement is again taken up, and will be decided in 
view of the rules above laid down. Let the decree be reversed 
aod the cause remanded. 





JONES vs. JONES. 


1. The validity, interpretation, and construction of a contract are gov- 
erned by the law of the place where the contract was made; the 
remedy for its breach, by that of the forum where it is sought to be 
enforced. 

2. The bar created by the statute of limitations does not extinguish or 
discharge a contract, but merely takes away the remedy provided for 
its enforcement. 


a 
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%. The statute of limitations of another State, in which the contract 
was made, although a complete bar to a suit instituted on it there, ‘is 
not an available defence to.a suit brought on it in this State. (Over- 
ruling Goodman v. Monk, 8 Port. 94.) 

4. The distinction between the operation of the statute of limitations. 
when applied to property, adversely held, and when applied to con- 
tracts for the payment of money, is this—in the one case, it acts on 
the title, and, when the bar is perfect, transfers it to the adverse pos- 
sessor, whilst in the other, there is no such thing as an adverse pos- 
session, but the statute simply affects the remedy, and not the debt 


Error to the Circuit Court of Talladega. Tried before 
the Hon. John J. Woodward. 


Assumestr by the plaintiff against the defendant in error for 
money paid, laid out and expended for his use, &c. The 
statute of limitations of the State of Georgia, in which State the 
defendant lived at the time of the transaction and for six years 
afterwards, was relied on as a defence, it Leing agreed between 
the parties that any special matter in bar might be given in evi- 
dence under the general issue. The court charged the jury in 
effect that if they believed that the defendant resided in the State 
ef Georgia six years after the accrual of the cause of action and 
before his removal to this State, the statute of limitations of 
Georgia would bar the action. To this charge the plaintiff ex- 
cepted and assigns it as error. Other questions are presented 
by the record, but, as they are not decided, it is unnecessary to 
notice them. 


Rice, for the plaintiff: In no such case as this can the statute 
of limitations of another State be available as a defence in the 
courts of Alabama, because such statute affects not the right, but 
only the remedy.—Medbury v. Hopkins, 3 Conn. R. 472; Rug- 
gles v. Keeler, 3 Johns. R. 263; Decouche v. Savetier, 3 Johns. 
Ch. R. 190; Byrne v. Crowninshield, 17 Mass. 55, (case in point;) 
Williams v. Jones, 13 East. R. 449; Lincoln v. Battelle, 6 
Wend. 475; Crawford v. Childress, 1 Ala. 487; Duval v. Mc- 
Closkey, 1 ib. 744-5; Givens v. West. B’k of Georgia, 2 ib. 
397; Hitchcock v. U. S. B’k, 7 ib. 387. 


Waite & Parsons, for the defendant: The statute of lim- 
itations of Georgia created a complete bar to this action. The 
law was thus ruled in this court, in Goodman v. Monk, 8 TI ort. 

18 
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94-5; Brown v. Brown, 5 Ala. 512-13; Shelby v. Grey, 14 
Wheat. 361-71-2; Huber v. Steiner, 2 Bing. N. Cases, 202-11; 
Story Con. Laws, 488; see also, Towns v. Bardwell, 1S. & 
P. 40. 


DARGAN, C. J.—There is one question in this case, which, 
if decided in favor of the plaintiff, will render the examination 
of the others unnecessary. It is this: admitting that the statute 
of limitations of Georgia would be a bar to an action on this 
contract, if brought in that State, will it avail the defendant, the 
suit being brought in Alabama? 

It is a principle of law, admitted by al} courts, that the lex loct 
contractus must govern as to the validity, interpretation, and 
construction of the contract. But the remedy to enforce it, or 
to recover damages for its breach, must be pursued according 
to the law of the forum where the suit is brought.—Peake v. 
Yeldell, 17 Ala. 636; Cornegee v. Morrison, 2 Metc.381; Leroy 
v. Crowninshield, 2 Mason, 157; Story Con. of Laws, §{ 275-6. 
Guided by these plain rules, which can be denied by no one, to 
my mind it seems plain, that where a law of another State is 
relied on as a defence to a suit brought in this State, it must be 
shown that, according to the lez loci contractus, the contract 
was invalid, or if once valid, that it has become extinguished, 
and therefore is not in legal contemplation a contract. If the 
foreign law does not affect the contract itself, but only the remedy 
to enforce it, we cannot regard it; for all remedies on contracts, 
whether made in or out of this State, must be governed by our 
own laws, when the suitis brought here, without regard to the 
remedies afforded by the laws of other countries. Applying 
this test to the question, there can be but one answer given, if 
we are to be guided by the settled principles of law; for all the 
authorities agree that the statute of limitations, even when the 
bar is perfected, does not anrul the contract itself, but only 
takes away the remedy provided by law for its enforcement. 
Now if the contract itself is not discharged, but the remedy alone 
is taken away, how can we refuse to allow a remedy, the con- 
tract being valid, merely because there is no remedy in the State 
where the contract was made? To refuse a remedy on such a 
contract would not be to interpret the contract by the lex loce 

ony, but it would be to govern ourselves by the laws of other 
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countries in regard to the remedies allowed for the purpose of 
enforcing contracts. 

In the case of Williams: v. Jones, 13 East. 439, the parties 
entered into a contract in India and there remained until by the 
law of that country the remedy was barred. Suit was after- 
wards brought in England, and the foreign statute of limitations 
was relied on as a bar, but the court held that it was no defence. 
It was admitted by the court in that case, that if, by the law of 
India the contract was extinguished, then no remedy could be 
allowed upon it in England, but as the law only took away the 
remedy and did not affect the contract itself, the courts of En- 
gland must enforce it. In the case of Leroy v. Crowninshield, 
2 Mason, 157, the suit was brought in Massachusetts, and the 
defence was that the action was barred by the laws of New York, 
where the contract was made. Judge Story, after an elaborate 
examination of the question, finally yielded to the weight of au- 
thority, and held, contrary to his own inclination, that the statute 
of limitations of New York was nodefence. In the case of Med- 
bury v. Hopkins, 3 Conn. 472, the question was whether the 
statute of limitations of New York was a good defence to a suit 
brought in Connecticut, it appearing that the contract was made 
in the State of New York, and that if suit had been brought 
there the statute of that State would have been a good defence. 
The court said it was well settled that contracts were to be con- 
strued according to the law of the place, in reference to which 
they were made, but that the Jez loci was applicable only as to 
the validity and the interpretation of contracts, not as to the time, 
mode, or extent of the remedy; and upon that principle held 
that the statute of New York was no defence. In the case of 
Lincoln v. Battelle, 6 Wend. 475, the Supreme Court of New 
York held that the statute of limitations of the State, where the 
contract was made, was no bar to an action brought in the courts 
of New York. Savage, C. J., in delivering the opinion, said, 
the distinction between the lex loci and the lex fori is well set- 
tled. The laws of the Jer loci are to govern all questions af- 
fecting the validity, nature, and construction of the contract, but 
the law of the place where the contract is sought to be enforced 
must govern as tothe remedy. To the same effect, see 3 Johns. 
R. 263; 3 Johns. Ch. R. 190-218. In the case of Byrne v. 
Crowninshield, 17 Mass. 65, the Supreme Court of that State 
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held the same doctrine. The court said, the principle has of- 
ten been recognised, that the laws of the country where the con- 
tract is made must govern in its construction; those of the coun- 
try where the remedy is sought, must prescribe the remedy.— 
See also, Pearsall v. Dwight, 2 Mass. 84, in which Chief 
Justice Parsons held the same doctrine.’ In the case of Eg- 
berts v. Dibble, 3 MclI.ean, 86, it was held that the statute of limi- 
tations of the State where the suit was brought alone could be 
pleaded, and not the statute of lintitations of any other State.— See 
also, Harper v. Hampton, 1 H. & J.622. Opposed, however, to 
these authorities is the case of Goodman v. Monk, § Port. 94. 
In that case, our predecessors held that the statute of limitations 
of another State, where the contract was made and where the 
parties resided until the bar of that State was complete, could be 
pleaded as a bar to an action brought upon the contract in this 
State. But the decision stands unsupported by authority, and, 
I think, it may be said, it is in opposition to every well consid- 
ered case, both in England and America, where the question 
has been, raised. We should not, however, depart from it, if 
we thought it eould be sustained upon principle. But there is 
no principle, upon which it can rest, unless we broadly hold 
that the bar of the statute extinguishes the debt itself. In- 
deed, this seems to be the conclusion attained by the court in 
that case, but, we apprehend, that no one can doubt, but that 
the statute of limitations, when applied to a personal contract, 
acts only upon the remedy, and not upon the contract. For 
instance, although a debt may be barred by the statute, yet it is 
well settled, that if there is a lien to secure its payment, the lien 
may be enforced ; but if the statute acted on the debt itself, as 
well as the remedy, and extinguished both, I think it might well 
be asked how the lien could be enforced? The debt is the 
principal, the lien the incident, and dependent on the debt for its 
existence, and if the debt be extinguished, how can the lien 
survive? To my mind, they exist together, and when the prin- 
cipal is gone, on which the incident depends, the incident must 
go with it. It is true, if the lien existed by way of mortgage, 
the mortgagee might insist on his legal title to the thing mort- 
gaged and bring his action at law without regard, perhaps, to 
the legal existence of the debt, but could he file his bill in equity 
to have the thing sold, if he had no debt? Or if the lien was a 
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mere equity, could he obtain satisfaction of his debt after it was 
by operation of law extinguished, unless the same law that extin- 
guished the debt preserved the lien? Our own decisions fur- 
nish the answer to these questions. It is that the statute of 
limitations only bars the remedy and does not affect the debt 
itself. The debt, therefore, still existing, the lien may be en- 
forced for its satisfaction.— Doe on the demise of Duval’s Heirs 
v. McLosky, 1 Ala. 708, and cases there cited. As the statute 
of limitations does not extinguish the debt itself, but only bars 
the remedy, when the remedy is sought in our courts, it cannot 
avail the party to show, that in another forum no remedy would 
be allowed ; he must show that there is no remedy under our 
laws, or that by the law of the loci contractus the debt itself is 
extinguished or discharged. But it is contended that there is 
no difference between the effect of the statute, when applied to 
property held adversely, and when applied to contracts for the 
payment of money. It is, however, sufficient to observe that 
when property, whether real or personal, is held adversely, the 
statute operates on the title, and when the bar is complete, the 
title of the original owner is defeated, and the adverse possessor 
has the complete title—Howell v. Hair, 15 Ala. 194; McIil- 
moyle v. Cohen, 13 Pet. 312; Shelby v. Guy, 11 Wheat. 371; 
Bent v. Chapman, 5 Cranch, 358; Angell on Lim., 18 to 20. 
But in the case of a contract, there is no such thing as adverse 
possession ; the remedy alone is affected by the statute, and not 
the debt itself, This distinction is recognised, not only by this 
court, but in all courts, where the question has received judi- 
cial investigation. We are, therefore, compelled to acknow]- 
edge the distinction, and hold that the statute, when applied to 
contracts for the payment of money, takes away the legal remedy 
alone, not affecting the debt itself. Under the influence of this 
priaciple and the whole current of authorities, both English 
and American, we feel constrained to hold that the decision in 
the case of Goodman v. Monk is not the law, and it is, there- 
fore, overruled; and it follows that the court erred, as the in- 
structions given to the jury were in conformity with the princi- 
ple announced in that case. 
Let the judgment be reversed and the cause remanded. 


Cuitton, J., not sitting, having been of counsel, before his 
election to the bench. 
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SPIVEY vs. MORRIS. 


1. A recovery in trover, without satisfaction, does not invest the de- 
fendant with the title to the property, and is consequently no bar to 
a subsequent action of the same kind against one who claims under 
him. 


Error to the Circuit Court of Talladega. Tried before the 
Hon. John J. Woodward. 


Trover by the plaintiff against the defendant in error for the 
conversion of a horse. ‘The defence relied on was a former re- 
covery in trover, for the conversion of the same property, 
against one Oden, under whom the defendant claimed title. The 
eourt held the defence good, and so charged the jury, which is 
the error now assigned. 


Rice and Moreau, for the plaintiff: 

1. A judgment recovered in any form of action, is but a se- 
curity for the one general cause of action, until it is made pro- 
ductive in satisfaction to the party, and until then it would not 
operate to change any other collateral concurrent remedy, which 
the party might have-—Drake v. Mitchell, 3 East. 251; White 
v. Martin, 1 Por. 217. 

2. After an injury has been committed, the cause of action 
cannot be discharged by any act of the plaintiff, short of a re- 
lease or acceptance of something in satisfaction.—Leavitt v. 
Smith, 7 Ala. 182. 

3. Where the full value of an article has been recovered in 
trover, the property is changed by judgment and satisfaction. — 
4 Phillips on Ev. 223; White v. Martin, 1 Por. 217, refering to 
and approving Kent’s opinion to this effect, Wright v. Lathrop, 
2 Ohio R. 276; Jones v. McNeill, 2 Bail. R. 466; Crow v. 
Boyd’s Adm’r, 17 Ala. 51. 


Woopwarp, for the defendant. 

Where A. converts property and transfers it to B., in trover 
by the owner against B., he may plead in bar a former recove- 
ty for the same property by plaintiff against A—Expressly de- 
cided in Adams v. Broughton, 2 Strange 1070; Brown v. Wat- 


en 





a 








JUNE TERM, 1850. 255 
Spivey v. Morris. 
ton, Cro. Jac. 43, (recognised and approved, 1 Lord Ray. 6145) 


5 Eng. Com. Law, 422; Bul. Nisi Pri. 47; 3 Starkie’s Ev 
1281; 4 Rawle, 285; 1 H. & Munf. 449;3 Greenl. 250. 








CHILTON, J.—The question in this case is, whether a 
recovery in an action of trover by the plaintiff against one party, 
but without execution upon, or satisfaction ef the judgment, isa 
bar to an action of the same kind brought by the plaintiff against 
a person claiming under the defendant to the former judgment. 
There is certainly most respectable authority on both sides of 
this question. That a judgment in trover for the value of the 
property amouats to an investiture of title in the defendant is de- 
cided in Brown v. Watton, Cro. Jac. 43; Adams v. Broughton, 
Andrew’s Rep. 18; S. C. Stra. 1070; Murrel v. Johnson, 1 H. 
& Munf. 450; Floyd v. Browne, 1 Rawle, 121 ; 4 ib. 285, and 
Foreman v. Neilson, 2 Rich. Eq. R. 287; and the law is simi- 
larly faid down by Mr. Chitty in his work on Pleading, 76, and 
in 3 Dane’s Abr. c. 77, art. 1, § 2; see alse, 5 Eng. Com. Law, 
422, and 3 Starkie’s Ev. 1281; Wright v. Walton, 2 Hayw. 
16. On the other hand, the following cases hold that there must 
be a satisfaction, in order to vest the title to the chattel in the 
defendant.—Morten’s case, Croke’s Eliz. 30; Ortertrout v. 
Roberts, 8 Cow. R. 43; Hepburn v. Seawell, 5 H. & Johns. 
211; Morris v. Berkley, 2 Rep. Cons. Ct. 228; Curtis v. Goat, 
6 Johns. 168; Sanderson v. Caldwell, 2 Aik. 195; Hopkins v. 
Horsey, 20 Maine R. 449; and this view of the law is sustained 
by Sergeant Williams, 2 Saund. 148, 6; by Shep. Touchstone, 
title, Gift; and by Chancellor Kent, 2 Com. 387. It seems also, 
to be the doctrine ef the Civil and French Law, Dig. 6 /., 35, 
63; Pothier, Traite Droit de propriete, No. 364. See also Jones 
v. McNeill et al. 2 Bail. R. 466, where it is said if the recove- 
ry in trover operates as a sale, it is by implication of law, and 
that implication can only arise from satisfaction of the value 
found. Seeto thesame point, Drake v. Mitchell, 3 East. 251, per 
Lord Ellenberough, cited in 2 Kinne’s Compend. 19, where it 
is said, ‘‘it seems the better opinion that a judgment without 
satisfaction does not change the property.”’. This is not the case 
of separate suits against joint tort-feasers, but the tort is several, 
and we have no hesitation in pronouncing that to constitute a 
bar to this action, the former judgment against Oden must have 
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been satisfied. Until then, no property vested in Oden, and con- 
sequently he eould transmit none to the defendant in this case- 
‘This conclusion accords with the justice of the case, and we 
think harmonises with the general principle in the law, which 
forbids that a clear and acknowledged right of action, once vest- 
ed, should be destroyed except by release under seal, or some- 
thing given in satisfaction of the wrong. The Circuit Court 
held the former judgment a bar. It erred. Let the judgment 
be revessed. and the cause remanded. 


eee eee eee 


RIVES vs.) PARMLEY- 


t. At common law, the protest of a notary public is not evidence of 
notice of the dishonor of a bill, although it should contain an aver- 
ment that such notice was given. It is by virtue of the statute aloue, 
(Clay's Dig. 280 3 9,) that it is admissible for that purpose. 

. The proper construction of the statute, making the protest of a no- 
tary public—when it certifies that legal notice of the dishonor of a bill 
has been given, “personally or through the post office,” to any of the 
parties entitled to such notice—evidence of the fact or facts it purports 
to contain, is thaf all notices, unless given through the post office, are 
to be deemed personal, whether banded to the party himself who is 
entitled to it, or left, in a proper manner, at his residence or place of 
business. 

3. To charge the drawer or eudorser of 2 bill by notice left at his place 
of business or residence, it should be delivered to a clerk. if there be 
one, at the former place, orto some proper persau at the latter, if any 
such be there. 

. If notice of the dishonor of a bil? be left at the place of business or 
residence of the drawer or endorser, it should be shown that it was 
left in such manner, and under sueh cireumstances, as are sufficient 
to charge him. 

- In an action against the drawer or endorser ofa bill, the onus of 
showing due diligence is on the plaintiff, and is a pre-requisite to hie 
right of recovery. Ifthe proof, therefore, be too uncertain to enable 
the court to see that due diligence has been used, he must fai} in his 
action. ; 


is 


7 
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Rives v. Parmley. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 








Assumpsit by the defendant against the plaintiff in error as 
the drawer of a bill of exchange. The only evidence of notice 
to the drawer was that contained in the protest, which is in the 
following words: * notice of protest left at the boarding house of 
P. R. Rives, and at the office of L. Parmley—each this day.” 
The court charged the jury that this evidence was sufficient to 
charge the drawer, which charge was excepted to and is the error 
now assigned. 


Ws. G. Jones, for the plaintiff in error: 

1. It is insisted that the evidence of notice of non-payment is 
not sufficient. By the general law, the notary’s certificate of 
notice in his protest is not evidence of notice. How far does 
our statute make it evidence of notice? 1n order to make the 
notarial protest evidence of notice under the statute, it must set 
forth that notice was given personally, or through the post office. 
The protest in this case does not state either of these things, and 
it is only when one of these two things is stated in the protest, 
that it is made evidence of notice by the statute. The proper 
construction of the statute is, that it makes the protest evidence 
only of such statements in it as are refered to in the statute, and 
of no other statements which it may contain. If this construc- 
tion be uot adopted, then the notary might certify that he gave 
notice to A. B., executor of the drawer, and it would be evi- 
dence that A. B. was executor, or that he sent notice to A. B. 
by mail to X., the post office of the drawer, and it would be ev- 
idence that X. was the drawer’s post office. ‘The construction 
T contend for has been acted on practically, and is sanctioned by 
this court in the case of O’Connell v. Walker, 1 Por. 263, in 
which it was held that a notary’s certificate that he gave notice 
“to H., the agent of C.,” was no evidence that H. was agent 
of C. See also, The Planters & Merchants Bank v. King, Up- 
son & Co., 9 Ala. 279. If the construction of the statute con- 
tended for be correct, the court erred in refusing the first and 
second charges asked, and also erred in the charge given. 

2. But even if the certificate of the notary. were admissible as 
evidence of notice, and be also considered as evidence that Rives 
had a boarding house in Mobile, yet it does not show a suffi- 











258 ALABAMA. 


Rives v. Parmley. 








cient notice even then. The leaving the notice at the boarding 
house could only be good, on the supposition that Rives resided 
in Mobile. The general rule is that where the parties reside in 
the same town personal notice must be given to the drawer, in 
order to charge him. The authorities are very decided and uni- 
form to this effect.—Story on Bills, 336, § 300; Foster v. 
McDonald, 3 Ala. 34; Stephenson v. Primrose, 8 Por. 155. 
All the cases show that where the party to be charged by notice 
lives in the same city with the party seeking to charge him, a 
proper effort must be made to give actual personal notice. Itis 
only when the party on enquiry cannot be found at his usual 
place of business, or his usual place of residence, that it is suffi- 
cient to leave a notice in writing for him at his residence, or place 
of business, and even then it must be left with a proper person. 
Here, it does not appear that any enquiry was made for Rives, 
or that the notice was left with a proper person, or indeed with 
any person at his boarding house. For aught that appears, the 
notary, when he called at the supposed boarding house of Rives, 
may not have enquired for Rives at all, or he may have seen 
Rives and not given him the notice, but given it to a servant 
or stranger, or even dropped it in the passage, or some private 
room of the House. He does not even state that the notice left 
at Rives’ supposed boardiag house was directed to Rives, or 
left there for Rives, or any request made that it should be com- 
municated to Rives. No case has ever held such a notice sufli- 
cient. On this ground then, the court erred in the charge given. 

3. The drawer or endorser is entitled to strict notice of dis- 
honor. This is a condition precedent, and must be strictly 
proved.—Smedes v. Utica Bank, 20 Johns. 252-3; Musson et 
al. v. Lake, 4 How. S. C. Rep., 274. 


Hamitton, for the defendant. 

1. The statement of the notice of non-payment is sufficient. 
Notice left either at the residence, or place of business of an en- 
dorser, is all that is required.—Story on Prom. Notes, 282; § 
Por. 155; Primrose v. Stephenson, 3 Ala. 34. 

2. A notice lefi at a boarding house, is a compliance with 
the requirement.—See 1 McL. 92 ;6 Pet. 250; 1 Espinasse, 4; 
Story on Prom. Notes, 364, § 318. 

It is submitted that the certificate of the notary is fully sus- 
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tained by the case of Bank, &c., v. Curry, 8 Por. 360, where 
similar questions arose in the notary’s certificate and protest. 


DARGAN, C. J.—This was an action by the defendant 
against the plaintiff in error, as drawer of a bill of exchange. 
The only evidence introduced to prove notice of the non-pay- 
ment of the bill was the certificate of the notary, contained in 
his notarial protest, which is in the following language: ‘‘ No- 
tice of protest left at the boarding house of P. R. Rives, and at 
the office of L. Parmley, each the same day.” It is contended: 
first, that this certificate is inadmisslble as evidence; secondly, 
if it be admissible under our statute, it does not show such dili- 
gence as entitles the plaintiff to recover. 

At common law, it is very clear that the protest of a notary is 
not evidence of notice of the dishonor of a bill, although it might 
contain an averment that notice was given. It is by our statute 
alone that such evidence is admissible, the language of which 
is as follows—“ that the protest of a notary public, which shall 
set forth a demand, refusal, non-acceptance, or non-payment of 
any inland bill of exchange, or other protestable security, for 
money or other thing, and that legal notice, expressing in said 
notice the time when given, of such fact or facts, was personally 
or through the post office given to any of the parties entitled by 
law to notice, shall be evidence of the facts it purports to con- 
tain.’ The construction we feel bound to give this statute 
is this, that the notice inall casesis tobe deemed personal, unless it 
be given through the post office. and although it be not handed 
to the party himself by the notary, but is left with some one at 
his place of business, or at his residence, with whom it would be 
proper to leave notice, (the party himself not being present to 
receive it,) still it would be personal notice within the meaning 
ofthe act. This is the construction that has been, practically at 
least, put upon the statute; for ever since the passage of the act 
it has been the custom of notaries in this State, to certify in their 
protests that notice had been given to the parties entitled by law 
to notice, and these protests have been invariably received by 
our courts as evidence, although the facts certified showed 
that the notice was not handed to the party himself, sought to be 
charged ; and although objections have been made to the sufti- 
ciency of such proof, it has never been objected, so far as we 
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can discover, that the certificate of the notary was inadmissible, 
because it showed that the notice was not handed to the party 
himself, but was left at his place of business, or at his residence. 
In the case of Curry v. The Bank of Mobile, 8 Por. 360, the 
notary certified that he had left the notice at the office of the 
endorser. It was objected that the notary should have described 
the place where it was left, and then it should have been proved 
aliunde to have been the office, or place of business of the de- 
fendant. This objection was overruled. It is true that the pre- 
cise point was not raised in that case, nor was it decided by the 
court; yet I think it shows the construction that has been given 
to this statute, and as no inconvenience can result from adhering 
to it, I am not disposed to depart from it. But it is contended 
that the case of O’Connell v. Walker, 3 Port., is a decision op- 
posed to this view. In that case no notice was pretended to 
have been given, but the notary certified the excuse or reason 
why it had not been, which was, that the notary went to the 
counting-house of Wm. R. Hallett, the agent of O’Connell, but 
found no one there to receive notice. Now it is very clear that 
this certificate was not legal evidence, for the reason that the pro- 
test is made evidence of notice only, when it is shown that no- 
tice has been given, and is not evidence, when it shows only an 
excuse for failing to give notice. But the court did place their 
judgment on the ground that the certificate of the notary could 
not be received to prove the agency of Hallet, and we should 
probably adhere to this case, if the question should arise here- 
after, whether the certificate of the notary was evidence of the 
agency of one on whom the notice was served, when it did not 
appear that an effort was made to give the party himself notice. 
But we cannot consider this decision as an authority in the case 
before us. Here the certificate shows that notice in fact was 
given to the drawer by leaving it at his boarding house, and | 
think it better to adhere to the practice that has been established 
under this act, and to hold that notice left in a proper manner, 
either at the place of business, or at the residence of the party, 
is personal notice within the meaning of the act, although such 
notice be left with a clerk or servant, to be delivered to the en- 
dorser or party intended to be charged. 

Admitting that the protest is admissible evidence, does it 
show such diligence as the law requires to charge a drawer or 
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endorser ofa bill? Notice of the dishonor of a bill need not be 
served on the drawer or endorser personally, even when he resides 
in the same town where the bill is payable, but it is sufficient if it 
be delivered to some suitable person at his place of business, or 
at his residence.—Story on Bills, § 300; Chitty on Bills, 502-3, 
(Sth ed.;) Bailey on Bills, 277. Judge Kent says, ‘that the 
notice will be sufficient in all cases, if left at the residence of the 
party in a way reasonably calculated to bring the knowledge of 
it home to him, and if the house be shut up for a temporary ab- 
sence, still the notice may be left there.”—3 Kent’s Com. 107. 
If the house was shut up and no person there, it is then certain 
that leaving notice at the house would be safficient, for it is per- 
haps the next best thing that could be done. But I think the! 
authorities very fully show that if there be no person at the place 
of business, or the residence of the party, with whom the notice 
could be properly left, then it is unnecessary to leave the notice 
at all, and the effort of the party to give the notice by guing to 
the endorser’s place of business, or his residence, will entitle the , 
holder to recover.—Story on Bills, § 300; Chitty on Bills, 502-3; 
Williams v. The Bank of the United States, 2 Pet. 96. But 
I ‘have found no case which holds that if there be a clerk at the 
place of business of the party sought to be charged, or some per- 
son at his residence, with whom it would be proper to leave no- 
tice, the notice need not be left with such clerk or person. On 
the contrary, all the authorities agree that in such cases the no- 
tice should be left with the clerk at his place of business, or per- 
son at his residence.—Chitty on Bills, § 502-3, and cases cited 


in note; Story on Bills, § 300; Stephenson vy. Primrose, 8 Por. 
155. 


Testing the language of this certificate by these rules, I am 
compelled to say that it does not afford evidence of such dili- 
gence as the law requires to charge a drawer or endorser. The 
circumstances under which the notice was left are not shown. 
It does not appear whether the drawer was at home when the 
notary called, nor whether any inquiry was made for him, nor 
whether the notice was handed to any person to be delivered to 
him, nor whether any person was at the house or not. This 
evidence is too uncertain to charge the defendant, for consis- 
tently with the language of this protest, the notice might have 
been left at the boarding house of the defendant in a manner 
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wholly insufficient to charge him. Indeed, the notice might 
have been left at the house on the day stated, and yet the notary 
might have been guilty of gross neglect; as if he had merely 
stopped at the house and left the notice without inquiry for the 
defendant, or saying a word about the object of his visit, or de- 
livering the notice to any one to be handed to the defendant, when 
he could have delivered it to the party himself by enquiring for 
him. But it is urged that we should presume the notice was left at 
the house ina proper mannerand under circumstances that would 
constitute due diligence. We can indulge in no presumption, 
neither that there was due diligence used, nor that the notary 
was guilty of neglect. We can only examine whether the evi- 

ence is of such a character as to authorise us to say that due 
diligence was used, and if it be not of that character, then we 
cannot hold the plaintiff entitled to recover, for the onus is upon 
him to prove diligence, as a pre-requisite to his right to recover, 
and if the evidence be too uncertain to enable the court to see 
that due diligence has been used, then the condition precedent 
to the plaintiff’s right of recovery is not shown to have been 
performed. Inthe case of Lawson v. Sherwood, 1 Starkie 314, 
the witness proved that notice was served on the party two or 
three days after the dishonor of the bill. Notice on the second 
day would have been good under the circumstances of that case, 
but notice on the third would net. Lord Ellenborough said to 
the plaintiff, “it lies on you to show that notice was given in 
due time, and I cannot go upon probable evidence without proof 
of the fact,” and on this evidence he non-suited the plaintiff. In 
the case at bar, the notice might have been left at the boarding 
house of the defendant under circumstances that would have 
charged him, or under circumstances that would not, and the 
burthen of the proof is on the plaintiff. I therefore must say 
that he has not offered such proof as will show that he has used 
due diligence. The judgment must be reversed and the cause 
remanded. 
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KENNEDY vs. STALLWORTH, Ex’r. 


1. A declaration, which unites distinct demands, due in different rights, 
either in the same or several counts, is bad on general demurrer. 


Error to the Circuit Court of Conecuh. Tried before the 
Hon. John J. Woodward. 


Hopkins, for the plaintiff in error : 

The defendant is sued as executor, and the declaration con- 
tains one count only, in which several causes of action are 
stated.—2 Saund. 338, top page, note 2. The plaintiff is un- 
questionably entitled to the cause of action last described in the 
count against the defendant as executor, it being am account 
stated between the plaintiff and the defendant as exeeutor of 
Thomas.—12 Serg. & R. 97-8-9. 

The cause of action first stated in the count, being for money 
paid by the plaintiff for the use of the defendant as executor of 
Thomas, could be properly joined in one count with another 
count in the same declaration with an account stated.——14 Eng. 
Com. Law R. 77; Ashby v. Ashby, ex’r,7 Barn. & Cres. 444. 

The count contains three causes of action, and it is alleged in 
it that the defendant promised as executor to pay each of the 
three several sums of money. Such promise would entitle the 
plaintiff to the second cause of action stated in the count against 
the defendant as executor, in a separate count with another in 
the same declaration, on an account stated.—Vanwyck v. Mon- 
trose, 12 Johns. R. 349-50. 

The doctrine that a declaration is bad on demurrer for a mis- 
joinder of causes of action, contained in different counts, dees 
not apply to a declaration with a single count in which several 
causes of action are stated. The principle applicable to this 
single count is the same which applies toa count in slander, in 
which some of the words alleged are actionable, and others not. 
The plaintiff is entitled to recover for the actionable words, re- 
gardless of those not actionable, and although they may not be 
actionable, because the count shows they were uttered by a third 
person, who might be held responsible for them, if he were 
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sued.—Chandler v. Holloway, 3 Port. 17-23-4. The demur- 
rer to the declaration was, it seems to me, improperly sustained. 








Watts & Jackson, for the defendant. 


CHILTON, J.—The declaration in this case contains but 
one count, namely, that the defendant, as executor of the last 
will and testament of Mabry Thomas, deceased, on the Ist Jan. 
1849, at &c., was indebted as executor, to the plaintiff, in the 
sum of $111 74, for money paid by the plaintiff for the use of 
the defendant as executor, &c., and in the like sum for work 
and labor, &c. done for the defendant as executor, and in the 
like sun for money found to be due upon an account stated be- 
tween the plaintiff and the defendant as executor as aforesaid, 
and concludes that in consideration of said indebtedness, the 
defendant as such executor afterwards and before the com- 
mencement this suit promised to pay the said several sums, &c. 
A general demurrer was sustained to it, and its sufficiency is 
the sole question for our revision. 

The declaration is clearly bad as uniting distinct demands 
due in different rights from the defendant. Upon a verdict for 
the plaintiff, it would not be possible for the court to know how 
to render judginent, whether de bonis propriis, or de bonis testa- 
torts. ‘The demands being incompatible, they cannot be de- 
clared on in the same or in different counts.—See Ebersoll v. 
King, et uz., 5 Binn. 555; 2 Saund. R. 407-8, top page, and note 
7; Strohicker v. Grant, 16 Serg. & R. 237; 7 Bacon’s Abr., 
(Bouvier’s edit.) 472, et seq. 

Let the judgment be affirmed. 


DAVIS vs. ADAMS. 


i. Where one party contracts to sell, and the other to pay for goods 
on delivery, if both be present at the time and place agreed on, and 
are able to perform their respective undertakings, it is incumbent on 
him, who would put the other in default and enforce the contract, 
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to offer to perform his part of it; otherwise, the time will pass, and 
the contract be annulled, because neither has offered to execute it. 

2. If the contract be to sell and deliver fifty bales of cotton, of the ven- 
dor's first gathering and packing, a tender .of fifty-five bales of his 
first gathering and packing, with a proposal to the vendee to select 
fifty out of them, it not appearing that there is any material difference 
in the bales, either as to quality or quantity, is a substantial offer of 
performance. 

3. In an action against a vendee for refusing to receive goods, agreed 
to be purchased by him at a specific price, the measure of damages 
is the difference between the price agreed to be paid, and the market 
value of the goods at the time of the breach. 

. If, in a contract for the sale and delivery of a certain number of 
bales of cotton, thereafter to be gathered and packed, the parties 
agree on the exact weight of the bales, a tender of bales, materially 
different as to weight from those agreed en, would not be a compliance 
with the contract; but if the contract is silent as te the weight, it will 
be infered that the parties intended the bales to be of the usual weight, 
and ualess those tendered should so far exceed the usual weight, as 
to show that the vendor, in consequence of a change in price, had 
packed them heavier in order to gain an advantage over the vendee, 
the court could net undertake to say that they did not correspond 
with the contract. 

5. Where parties contract in reference to a growing crop of cotton, 
without saying any thing as to quality, it is to be infered that they 
intend it to be of the quality usually produced in the region of coun- 
try in which it is grown. Evidence, therefore, which tends to show 
that the cotton tendered, in compliance with the contract, corres- 
ponds in quality with the average crops of the neighborhood, is not 
irrelevant, 


Error to the Circuit Court of Macon. ‘Tried before the 
Hon. John J. Woodward. 


Assumpsit by the defendant against the plaintiff in error, on 
a special contract. ‘Ihe facts of the case are sufficiently noticed 
in the opinion of the court. 


Rice, for the plaintiff in error. 
Cocke, for the defendant. 


DARGAN, C. J.—This was an action of assumpsit upon 

a contract, by which the plaintiff agreed that he would deliver 

to the defendant, at the Railroad Warehouse in Montgomery, fifiy 
19 
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bales of cotton of the first gathering and packing of his crop then 
growing, being the crop of 1847, by the 15th day of January 
1848; the defendant agreeing to pay the plaintiff upon the de- 
livery of the cotton at the rate of ten cents per pound. The 
testimony introduced on the trial tended to prove the contract 
as alleged ; and it was also shown that the plaintiff had fifty-five 
bales of cotton of the first packing of his crop grown in the year 
1847, in the Railroad Warehouse in Montgomery, on the day ap- 
pointed for the delivery of the cotton to the defendant. It was 
further proved that the son of the plaintiff, acting as his agent, 
on that day called upon the defendant and told him he had come 
to deliver him the cotton. The defendant replied that the plain- 
tiff ought to let him off from the contract, but they thea went 
to the warehouse together, and the plaintiff’s agent pointed out 
the cotton, in the presence of Mr. Maddox, the warehouse 
keeper, and showed the warehouse reccipts, and told the de- 
fendant he was ready to deliver the cotton and settle, and that 
he might take choice out of the fifty-five bales. The defendant 
replied he had ‘‘ made no contract with the plaintiff about any 
cotton.” Maddox, the warehouse keeper, was also examined, 
and testified that previous to the 15th of January 1848, the 
plaintiff delivered at his warehouse fifty-five bales of cotton, for 
which he gave him receipts; and that on the 15th January 1548, 
‘the son of the plaintiff, as his agent, showed the defendant the 
warehouse receipts and pointed out the cotton, and told him he 
was then ready to deliver him fifty bales and to settle, but the 
defendant refused to receive the cotton and denied the existence 
of thé contract, saying the contract was incomplete. This wit- 
ness also stated that upon the receipt of the cotton he had num- 
bered the bales from one to fifty-five inclusive. On this por- 
tion of the evidence arises the question, whether the plaintiff 
was ready and able, at the time designated in the contract, to 
perform his part of the agreement, and whether the offer made 
by his agent, under the circumstances shown by the proof, is 
sufficient to authorise him to recover of the defendant for a 
breach of the contract on his part. 

It is a well settled rule of law, that when a contract is depen- 
dent, that is, when one agrees to sell and deliver and the other 
to pay on delivery, in order to entitle either party to sue for a 
breach, he must show that he was able and ready to perform his 
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part of the agreement—(McGehee v. Hill, 4 Port. 170; Porter 
vy. Rose, 12 Johns. 209, and cases there cited) —and if the con- 
tract be to deliver goods at a certain time, at a specified place, 
the party who is to deliver them, by himself or his agent, must 
be at the place on the day appointed, ready to deliver.—Story’ 
on Cont., § 967; Savory v. Goe, 3 Wash. C. C. R. 140; 5 
Greenl. 192. If both parties be present at the designated place, 
at the time appointed, the party who is to deliver the goods, if 
he wishes to put the party who is to pay for them in default, 
must offer to deliver them; for if the acts to be done are con- 
current and are to be performed at the same time, and both the’ 
parties be present and able to perform their respective parts of 
the agreement, he, who would sue for a breach of the contract, 
must offer to perform his part, and thus force the other to per-’ 
form his or refuse; otherwise, as neither party is bound to do’ 
the first act, if both be present at the time and place, able and’ 
ready to comply with the contract, and neither joffers to per- 
form, the time would pass and the contract be annulled, because 
neither party offered to perform his part.—Chitty Pl. vol. 1, 
321-2. Guided by these rules, we must determine, whether 
the acts of the plaintiff put the defendant in default, in not re~" 
ceiving and paying for the cotton. The plaintiff had fifty-five 
bales of his first packing at the designated place, at the time ap- 
pointed for the delivery. By his agent, he offered to deliver 
fifty of them, and the option was given to the defendant to select 
the fifty out of the fifty-five. It did not appear that there was’ 
any material difference in the bales, either as to the quality or 
quantity of the cotton. This being the proof, we are of the 
opinion that the plaintiff showed that he was ready, and that he’ 
offered substantially to perform his contract, and that the refu- 
sal of the defendant to accept the cotton was a breach of the 
contract on his part. This view shows that there is no error in 
the first instruction given by the court to the jury, nor in refusing 
the fourth instruction prayed by the defendant. Indeed, the 
court, under the evidence, might have instructed the jury that, 
if they believed it to be true, the plaintiff had shown a sufficient’ 
offer to perform the contract on his part. 

The evidence, also, showed that the cotton was of the class’ 
known as good middling, which was worth in Montgomery on’ 
the 15th of January 1848, six and a quarter cents per pound, 
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but at the time of the trial, such cotton was worth nine and three 
quarter cents per pound. Under this evidence, the defendant 
requested the court to charge the jury, that if they believed the 
plaintiff retained the cotton, and if it had not been proved that 
the plaintiff had sold it, then the measure of damages was not the 
difference between six and a quarter and ten cents per pound. 
Thischarge the court refused. The rule is settled that in an ac- 
tion against the vendee for refusing to accept the goods agreed 
to be purchased ata specific price, the measure of damages is 
the difference between the price agreed to be given, and the 
market value.of the goods at the time they should have been ac- 
cepted according to the contract.—Dorman v. Nash, 9 B. & C. 

145 ; Philpot v. Evans, 5 M. & Welsb. 475; Andrews v. Hoo- 
ver, 8 Watts, 2395 Clarke v. Perry, 7 Cow. 6815; Shepherd v. 
Hampton, 3 Wheat. 200. This being the rule by which the 

/ damages are to be ascertained, the court did not err in refusing 
fo give this charge, nor the next succeeding one requested by 
the defendant, which, though different in language, is the same 
in legal effect. 

. It also appeared that the fifty-five bales of cotton were of the 
average weight of five hundred and seventy-five pounds, and it was 
shown that the average weight of bales was about five hundred and 
fifty lbs. The defendant requested the court to charge that this was 
a breach of the contract, which the court refused. If the parties 
had agreed upon the exact weight of the bales, then a tender of 
bales, materially different as to weight, would not have been a 
compliance with the contract. But as the contract is silent as to 
the weight or the quantity of cotton that each bale should con- 
tain, we must infer that they intended the bales should be of the 
usual weight, without meaning to be exact. Unless, therefore, 
the weight of the bales so far exceeded ordinary bales or bales 
of the usual weight, as to show that the plaintiff intended to gain 
an advantage over the defendant by reason of the change in price, 
the court could not say that the bales did. not correspond with 
the contract. The language of the witness is, that the ave- 
rage weight of bales is about five hundred and fifty pounds; there 
is, therefore, according to this proof, no exact, usual, or average 
weight, but bales weighing a little more or less than five hundred 
and fifty pounds would be considered bales of usual weight. 
The court, therefore, could not pronounce that bales weighing 
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five hundred and seventy-five pounds were so unusual in weight 
as to justify | the defendant in refusing to accept them, 

The defendant upon the cross examination of Maddox, proved 
by him that during the time he and the plaintiff’s agent were to- 
gether at the ware-house, the defendant drew a sample from one 
of the bales, and asked the witness if that was good fair cotton. 
The witness answered in the negattve. Afterwards the witness 
sampled all the bales, and found the cotton to be good middling. 
according to the market classification. He also stated that good 
fair cotton was a better quality than good middling. Ino reply, 
the plaintiff asked the witness how the fifty-five bales of cotton 
compared with the average crops raised in Macon county, and 
he answered that it was as good as the usual average crops rais- 
ed inthat county. ‘The defendant objected both to the question, 
and to the answer, but his objection was overruled. The plain- 
tiff also asked the witness what proportion of the crop raised in 
that county was of the quality denominated good fair cotton. 
The witness answered but a very small proportion. To this 
question, and also, to the answer thereto, the defendant objected, 
but his objection was overruled. It is contended that these 
questions and the answers to them were irrelevant, and should 
have been rejected on that ground. The cotton was grown ip 
Macon county, and the contract was made there; the contract 
is silent as to the quality of the cotton ; the parties said nothing 
about its quality. kt is but reasonable to suppose that the parties 
understood the cotton should be of the usual quality grown in 
that vicinity. We all know that there are different qualities of 
cotton, and this difference depends in a great degree upon soil 
and climate. When, therefore, parties contract for a growing 
crop, knowing where it is raised, we must infer thet they intend- 
ed, if nothing is said as to quality, that the cotton should be of 
that quality usually ¢ grown in that vicinity or neighborhood. ‘The 
testimony was, therefore, admissible, as tending to show that the 
cotton was of that quality the parties understood it should be. 
There are many other objections to the admission of testimony, 
contained in the bill of exceptions, but we deem them too un- 
important to be examined in detail. We have, however, look- 
ed over all the errors assigned, and are satisfied there is no error 
in the record, and the judgment must be affirmed. 
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. CRAWFORD er at. vs. BARKLEY. 

1. Where one, for himself and as the agent of a third person, purchases 
Jand on their joint account, but exceeds his authority in the price 
agreed to he paid, such third person, in the absence of collusion be- 
tween the vendor and the agent, or of notice on the part of the former 
that the latter was transcending his powers, must either abide by the 
bargain, or repudiate it in toto. A principal cannot, of his own mere 

’ authority, ratify a contract, made by his agent, in part, and repudiate 

. itas tothe rest. He must either adopt the whole, or none. 

2. If, in such case, the principal should repudiate the contract, the agent 
would be bound by it, and the lien of the vendor for the unpaid pur- 
chase money could be enforced against him. 

bs B., for himself and as the agent of C., purchased land on their joint 

account, and rfterwards relinquished his interest therein to C. The 

vendor filed his bill against both, to subject the land to the payment 
of the purchase money, and B., having failed to answer, a decree pro 
confesso was rendered against him. Held—That B. was a competent 
witness for the complainant to prove the price agreed to be paid; 
that if his interest was not balanced, it preponderated against the 
‘party, by whom he was intro luced. 


i 


‘Error to the Chancery Court of Chambers. Tried before 
the Hon. W. W. Mason. 

ALLISON, for the plaintiffs in error: 

1. The purchase was made by a special agent, limited to pay 
ahree thousand dollars, and if he exceeded that amount the prin- 
ipal was not bound for the excess, but the agent alone.—2 
Kent’s Com. 619-20; Roe v. Predeux, 10 East. 158. 

2. The inducement for the purchase, on the part of Craw- 
ford, was the entire premises, and the vendor having suf- 
fered him to pay out his money, without having notified him that 
the agent had exceeded his power, can have no equitable lien 
upon the premises.—2 Story’s Com. 465, § 1219. 

3. The agent having exceeded his power, was individually 
bound for the amount of the excess, and the decree pro confesso 
ascertained his liability —Hartley et al. v. Bloodgood, 16 Ala. 
233; Arnold v. Sheppard, 6 ib. 299. 

_ 4. The witness Barkley, was directly interested in fixing the 
liability upon the plaintiff in error, and by so doing, he would 
discharge or lighten his own liabilty, which had been fixed and 
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ascertained against him by the decree pro confesso. His evi- 
dence should have been excluded.—McCall v. Sinclair, 1 Stew. 
764; Montandon & Co. v. Deas, 14 Ala. 33; Waller v. Gibbs, 
Labuzan & Co., 10 ib. 131; Anderson v. Snow & Co. 8 ib. 
504; Goodwin & McKey v. Morrow & Co., 8 ib. 486; Scott, 
sur. &c., v. Jones et al., 5 ib.694; The Heirs of Holman etal. 
v. Bank of Norfolk, 12 ib. 369. | 

5. The hundred and seventy dollars collected by the mm 
fendant in error, on the mill books, and stated in the answer as 
a payment, is responsive to the bill, and should have been al- 
lowed as such.—Hogan et al. v. Smith, et al., 16 Ala. 600 ; 
The Huntsville Bank v. Marshall et al. 4 ib. 60; Lake v. Gil- 
christ, 7 ib. 955; Smith v. Bush, 1 Johns. Ch. R. 459. 


Ricuarps, with 8. F. Rice, for the defendant. 


CHILTON, J.—William Barkley, the defendant in error, 
having purchased from McLemore and Adams an interest of 
one moiety in certain lands, and holding the title bond of McLe- 
more, in whom was vested the legal title to the same, sold his 
interest to Geo. Crawford and Andrew Barkley, the plaintiffs in 
error, as is alleged in the bill, for two thousand dollars ; in con- 
sideration of which sale, the bill charges, they agreed to pay 
McLemore what Wm. Barkley still owed for the land, and to 
pay the residue to him on the 25th Dec. 1844; that the amount 
due McLemore, not then being known, it was determined to post- 
pone the execution ofa note for the purchase money, until it 
should be ascertained, and that the complainant transfered the 
bond he held on McLemore to said Crawford and Andrew 
Barkley. The complainant then alleges the amount he owed 
McLemore was $1295 37. which the defendants afterwards 
paid, and that since that time they have paid him about $100, 
leaving due him $604 63, besides interest from 25th Dec. 1844. 
It is further alleged that upon the payment to McLemore of the 
$1295 37, he executed titles to the entire lands, the defendants 
having purchased from him and Adams the other moiety. The 
complainant seeks a sale of the land for the payment of the re- 
maining portion of the purchase money. 

A decree pro confesso was taken against Andrew Barkley, 
and the defendant Crawford answered the bill, and admitt d 
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that the, Jands were purchased of the complainant by Andrew 
Barkley on the joint account of said Andrew and himself, bus 
states that he furnished said Andrew with money to make the 
said purchase, and instructed him to give $3000 for the entire 
tract, and if it cowld not be had for that, to retura him the money 
and not to conclude the centract, and that it was agreed, if the 
purchase could be made, Andrew Barkley was to have one-half 
the. profits which would accrue upon the same. The defendant 
Crawford insists in his answer that he has more than paid the 
price which Andrew Barkley was authorised to give for the land; 
that he was not informed but that in the purchase he had strictly 
complied with his instructions, and that had he known that one 
dollar more than $3000 had been promised for said land, he 
would have refused the purchase. The answer admits having 
obtained title to the lands from Mcluemore, and insists that at 
the time he so obtained such title, he only owed, as purchase 
money to complainant, the sum of $200, alleging that $1500 
and not $2000 was the sum agreed te be paid to complainant, 
and that of this sum he has since paid $100, and that the com- 
plainant collected on the books kept of his (defendant’s) mill, 
the sum of $170, which he converted tohis own use. Defend- 
aut Crawford further states that Andrew Barkley has relinquish- 
ed to hine all bis interest im said lands, and that he is now the 
sole owner of the same, and has them in possession with com- 
plete title thereto; that if Andrew Barkley ever agreed to pay the 
complainant $2000 for his moiety in said lands, it was without bis 
authority, and a fraud upon him, and that be is not bound to pay 
more than the sum of $1500, as he understood the contract. 
William Williams, a witness examined on the part of the com- 
plainant, fully sustains the bill, as to the amount to be paid the 
complainant. Andrew Barkley was also examined, under an 
ofder obtained for that purpose by the complainant, and proves 
the price te be paid the complainant was $2000. His deposition 
is objected to, however, on the ground of interest. If Andrew 
| Barkley was the agent of Crawford to conclude the purchase on 
their joint account, and exceeded his authority in agreeing to 
give $3500, when he was limited to $3000, as it is not shown 
that there was any collusion between him and the eomplainant 
to defraud Crawford, or that the said complainant knew that he 
was. exceeding his authority, it is perfectly clear that Crawford, 
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must either repudiate his act in toto, or stand by the bargain 
which he has made with the complainant. The established 
rule is that the principal cannot of his own mere authority ratify 
a transaction in part and repudiate it as to the rest. He must 
either adopt the whole or none.—Story on Agency, 245, § 250, 
and cases cited in note. If Crawford takes the land under his 
agent’s purchase, he must pay the price which his agent agreed 
to give, and look to his agent for indemnity, if he has defrauded 
him. It appears that in this case he tenders no recision of the 
contract, but proposes to hold on to the Jand and to avoid the 
payment of so much of the price, as his agent was not authorised 
by him to give. This we have seen he cannot do. But if the 
principal should repudiate the act of his agent, the agent himself 
would be bound by the contract, and the lien of the vendor 
could be enforced as against him, so that the complainant would 
be secure in his purchase money in either event. 

It is, however, contended that Andrew Barkley is incompetent 
to testify on the ground of interest. It occurs to us, if this wit- 
ness’ interest is not balanced, it clearly preponderates against 
the party who introduces him. He has sold out his interest in 
the lands sought to be condemned to his co-defendant Crawford, 
and he has admitted by his default that he and Crawford jointly 
owed the sum of $604 63, with interest from the 25th Dec. 
1844, as a balance due upon the purchase of it. The bill is to 
subject the land for the payment of whatever sum may be found 
due, and a reference was awarded to ascertain this sum. Now 
suppose this witness had proved that only one hundred instead 
of six hundred dollars were due, is it not clear that the com- 
plainant, notwithstanding the decree pro confésso, could only have 
had a decree for that sum? We think it is. The witness was 
then interested in reducing the amount which: was a lien on the 
Jand to as small a sum as possible. This is unlike the case of 
a witness confessedly liable for a demand, and upon which he 
can be held liable in an action to be brought against him, seek- 
ing by his own testimony to compel another to share it with him. 
The decree pro confesso against the witness, who resides out of 
the State, is but a formal proceeding allowed for the purposes of 
the trial in this cause, and his co-defendant putting the matter 
of the compjainant’s demand in issue, no decree could be ren- 
dered against either defendant upon this bill, in the absence of 
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proof. He is then interested in making such proof as would 
prevent a decree altogether, or as would reduce the amount as 
much as may be, and in this view, is interested for his co-de- 
fendant, but not on the side of the complainant who examines 
him. It may also be a question, whether, as he acted as agent, 
he is not ex necessitate competent to prove the amount agreed to 
be paid, and his proof goes no further. The case of Montandon 
& Co. v. Deas, 14 Ala. 33, is in point to show that he should 
aot be excluded because of his being a party defendant, a de- 
cree pro confesso having been rendered against him. 

As to the $170, said in the answer to have been collected by 
the complainant on the mill books, it is very clear the answer is 
not responsive to the bill, and that being the new matter avered 
by way of set off, it must be proved. No proof appears to have 
been adduced concerning it, and it was consequently properly 
disallowed. We are unable to perceive any error in the chan- 
cellor’s decree, and it is consequently affirmed. 


WILSON rs. CALVERT, Apm’r. 


1, Where the bill of exceptions fails to set out any of the evidence, this 
court will presume that a charge given by the court below was not 
abstract, but was authorised by the facts. 

2. Where all the items of an account are on one side, the entire account 
is not taken out of the statute of limitations, because one or more of 
the items may not be barred; but where there are mutual accounts 
or dealings between the parties, that is, where the account consists 
of debits and credits on each side, if a part of the account be not 
barred by the statute, none is. 

3. The term, account current, in its usual mercantile sense, implies an 
account, which contains items of debit and credit between the par- 
ties, from which the balance due to the one or the other is, or can be 
ascertained. 


Error to the County Court of Mobile. 
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CampPBELL for the plaintiff in error: 
Cised 6 Cow. 193; 7 Wend. 322; 14 Pick. 188; 1 N. Hamp. 
R. 19; 7 Halst. 339. 


K. B. Sewa tt, for the defendant. 


DARGAN, C. J.—This was an action of assumpsit, by, 
the defendant against the plaintiff in error, upon an account. 
One of the pleas relied on was the statute of limitations of three 
years, upon which issue was joined. On the trial the defendant 
below requested the court to charge the jury, ‘‘that all that part 
of the account, which had accrued more than three years before 
the bringing of the suit, was barred by the statute.”” This charge 
the court refused to give, and instructed the jury that if any 
part of the account current was within the statute, and not barred, 
no part of the account was barred. The bill of exceptions con- 
tains none of the evidence, and we must, therefore, presume 
that the evidence required the charge which the court gave, for 
we will not presume that the court gave an abstract charge un- 
less it were shown to be such, by incorporating into the bill of 
exceptions all the evidence; though, if the court should refuse 
to give a charge requested, the party excepting must set out so 
much of the evidence as will show that he was warranted in ask- 
ing the charge to be given. We must, therefore,*examine wheth- 
er the charge given is correct as a legal proposition. In the 
case of Todd v. Todd, 15 Ala. 743, we held that where the 
accounts between the parties were not mutual, but all the items 
were on one side, the entire account is not taken out of the stat- 
ute, because one or more of the items may not be barred. But 
where there are mutual accounts between the parties, that is, if 
the account consists of debits and credits on each side, or it is 
showa that there has been a reciprocity of dealings between the 
parties, then if there be a part of the account not barred by the 
statute, none is. Applying the principle of this decision to the 
charge of the court we see that the character of the account must 
deternine whether it was erroneous or not. If the account con- 
sisted uf debits alone, or if the items were all on one side, then 
the court erred, but if the account consisted of mutual debits 
and credits then the charge is free from error. But we can only 
arrive at the character of the account from the language of the 
charge which is, ‘that if any part of the account current was not 
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barred, none was.” What does the expression, account current 
imply? We think the usual mercantile sense is, an account 
which contains items of debit and credit between the parties, 
from which the balance due to the one or the other is, or can 
be ascertained, and in that sense we infer the court used it. 
,And inasmuch as we are to presume, in the absence of all the 
evidence, that the proof demanded or warranted the charge as 
given, we cannot say there was error. If the accounts did not 
contain debits and credits on both sides, but if it was an account 
against the defendant, and there were no credits or mutual deal- 
ings, it should have been shown by the proof. The charge would 
not be erroneous if there were mutual dealings between the par- 
ties, and we presume the charge was given in reference to that 
state of facts, for the language of the charge will warrant that 
conclusion. Let the judgment be affirmed. 


- 


THURMAN vs. THE STATE. 


1. A mulatto is defined to be, “a person that is the-offspring of a ne- 
gress by a white man, or of a white woman by a negro.” 

2. The Legislatnre is presumed to use words in their proper significa- 
tion, unless the contrary in some way appears. There is nothing in 
the language of our statutes, or in the popular use of the tefm, mulat- 
to, to show that it has been used in the Legislation of this State oth- 
erwise than in its common acceptation. 

3. The offspring of a white mother and a mulatto father is nota mulat- 
to, within the meaning of the statute, preseribing the punishment for 
rape, &c., when committed by a “slave, free negro, or mulatto.”— 
(Clay’s Dig. 472, 3 4.) 


Error to the Circuit Court of Russell. Tried before the 
Hon. John J. Woodward. 


Tue plaintiff in error was indicted for a rape on a white wo- 
man. The case will be fully understood from the opinion of 
the court. 
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Be ser, for the plaintiff in error: 

1. The word mulatto is a term used to denote the offspring 
of a union between a white and a negro. He is strictly speak- 
ing, a person begotten between a white and a black.—Brand’s 
Encyclopedia of Science, Literature and Art; Webster’s Dic- 
tionary, p. 545 ; Bouvier’s Law Dictionary, p. 170; The Inhab- 
itants of Medway v. The Inhabitants of Natic, 7 Mass. 88; 
State v. R. Scott, 1 Bail. 273; State v. Mary Hayes, ib. 275. 

2. The issue of a mulatto and a white, is not a mulatto.— 
Supra 7 Mass. 88 ; Brand’s Ency. of Sci., Lit. and Art, (word 
mulatto.) 

3. The eharge of the court is wrong. It invaded the prov- 
ince of the jury. A mulatto is to be known, not solely by color, 
kinky hair, or slight admixture of negro blood, or by a greater 
admixture of it not amounting to one-half, but by reputation, by 
his reception into society, and by the exercise of certain privi- 
leges.— White v. Tax Collector, 3 Rich. 136; State v. Davis, 
2 Bail. 558 ; State v. Cantey, 2 Hill, (S. C.) 614; Rice’s Dig., 
2 vol. p. 111, § 32; Genty v. McMorris, 3 Dana, 386. 

4. Reasoning from analogy, our statutes are against the views 
of the court.—Clay’s Dig. 600, § 8. 


Batpwin, Attorney General, for the State. 

The charge given in this case was in substance, that if the ju- 
ry believed there was a distinct) admixture of negro blood with 
the European or white race, the individual was to be denomina- 
ted a mulatto.—Thie State v. Davis et al., 2 Bail. 558; The 
State v. R. Scott, 1 ib. 270; The State v. Wright, 1 Hen. & 
Munf. 133. The case in 7 Mass. 88, stands unsupported as to 
the definition of the werd mulatto. See the definition of the 
word mulatto in Webster’s Dictionary (unabridged,) 736, where 
it is defined to be “a mized breed,” from mulus, (latin,) any ani- 
mal produced by a mixture of different species, and mulutre, (fr.) 
born from different colored people.—Surrenn’s French Diction- 
ary 393. The common acceptation of the term mulatto is the 
definition given by the court, to wit, any admixture of the white 
and African race. 


PARSONS, J.—lIt appears that the defendant below, Thur- 
man, must have been convicted on the second count, which de- 
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scribes him as a free mulatto. The only question below, which 
it is necessary for us to decide is, whether, because he is de- 
scended from a negro stock on one side, he is necessarily a mu- 
latto. That he had “kinky hair and yellow skin,” as stated in 
the bill of exceptions, is certainly evidence tending to prove that 
he is a mulatio, but, as we think, it is not conclusive. The pris- 
oner’s counsel asked the court to charge the jury “that if they 
were satisfied from the testimony that the prisoner was the off- 
spring ofa white mother and a mulatto father, or a father of any 
other cross of the negro and the white race, that then the pris- 
oner was not a free negro,” (the first count described him as 
such,) ‘or mulatto as charged,” which the court refused, but 
gave a charge which it is not necessary to state, because it is in- 
consistent with the opinion we have formed in respect of the 
charge which was refused. He was indicted under the follow- 
ing words: ‘‘Every slave, free negro, or mulatto, who shall 
commit, or attempt to commit the crime of rape on any white fe- 
male; and be thereof convicted, shall suffer death.’””—Clay’s 
Dig. 472, § 4. 

A mulatto is defined to be a ‘a person that is the offspring of 
a negress by a white man, or of a white woman by a negro.” 
With this I think, the best lexicographers agree substantially. 
In Massachusetts there is a statute declaring marriages between 
white persons and mulattoes to be null and void. A marriage 
took place there between a white man, and a woman, who was 
the child of a mulatto man by a white woman, and the court held 
that the child of such parents was not a mulatto. It was their 
unanimous opinion that a mulatto is a person begotten betweer 
a white and a black, and that this agreed with the popular use 
of the term.—-Medway v. Natic, 7 Mass. 88. Our Legislature 
must be understood to have used the word in its proper signifi- 
cation, unless the contrary in some way appears. With a view 
to ascertain whether it was used in the statute in any other sense, 
I have looked over our laws relative to slaves, free negroes, mu- 
lattoes, indians, aud free persons of color, for all these appella- 
tions are used in the statutes. But I find nothing which 
is sufficiently clear to authorise a conclusion of the kind. Some 
of the statutes relate to “free negroes and mulattoes,”’ others to 
‘‘free persons of color.” The safe inference is, that some of the 
statutes were intended to include more persons than others. 
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«Free persons of colour,” may have been intended to include 
persons, even from the African stock on one side, who were not 
mulattoes. By one of the statutes, it clearly appears that the Le- 
gislature took the distinction between mulattoes and such as were 
more remote from the negro stock on one side. By that act ‘all 
mulattoes, indians, and all persons of mixed blood, descended 
from negro or indian ancestors, to the third generation inclusive, 
though one ancestor of each generation may have been a white 
person, whether bond or free, shall be taken and deemed to be 
incapable in law to be witnesses in any cause whatsoever, except 
for or against each other.”—Clay’s Dig. 600,48. Ifthe act 
under consideration had contained also the words ‘‘and all per- 
sons of mixed blood” or ‘‘ other free persons of color’? or the 
like, it would have embraced persons descended from the negro 
stock on one side, though they might not be mulattoes. Taking it 
literally, it does not extend beyond mulattoes. Penal statutes are 
not to be extended by construction, more especially upon duubt- 
ful grounds. If this rule is violated, the fate of accused persons 
is decided by the arbitrary discretion of judges, and not by the 
express authority of the laws. —Dwarris on Statutes, 737, and 
the cases cited. The Code, chap. 8, § 42, enacts that the pre- 
ceding provisions shall embrace all offences committed by free 
negroes or other persons of color, except so far as they are ex- 
empted therefrom, either expressly or by enactment of a differ- 
ent law applying to them.” —Clay’s Dig. 445, § 42. Therefore, 
if the accused is neither a free negro nor mulatto, still there is 
another law that embraces his case, and the atrocity of the crime, 
of which he is accused, was a proper matter for Legislative, 
though not for judicial consideration. If the Legislature had 
intended to describe a caste, te include negroes and all persons 
descended from a negro stock on one side within a certain degree, 
and to subject them all to the same penalties, it is to be pre- 
sumed that this would have been done by some clear language. 
If the statute against mulattoes is by construction to include 
quadroons, then where are we to stop? If we take the first step 
by construction, are we not bound to pursue the line of descend- 
ants, so long as there is a drop of negro blood remaining? If 
not, the point where we should stop can only be ascertained by 
judicial discretion. This discretion belongs to the Legislature. 
We have been refered to the case of The State v. Davis & 
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Hanna, 2 Bail. 559, decided by the Court of Appeals of S.C. 
The opinion there is, perhaps, inconststent with our opinion in 
this case. The case turned on the definition of the word “ mu- 
latto” or “person of color,” as used in several acts of Assem- 
bly. They held that a quadroon, or the descendant of a mulat- 
to and a white, was to be accounted a mulatto or person of 
color. The statutes were not brought to view in the opinion, so 
far as to show in what sense the Legislature used the word mu- 
latto. Ifthe language of the act included, expressly or by ne- 
cessary construction, the words mulatto or other person of color, 
then there is no difference between that opinion and ours in this 
respect, except what results from the difference of the statutes 
there and here. But the court spoke of the popular definition 
of the word mulatto in that State, aad it was certainly right to 
consider that as a means of arriving at the intention of the Le- 
gislature. But the true question at last is, in what sense was 
the word used by the Legislature? It is to be presumed it was 
used in its true literal meaning, unless it appears otherwise, which: 
is not the case, certainly not clearly the case under our statutes. 
It appears by the case in Massachusetts and by the case in 8. 
Carolina that the popular meaning of the word differs in those 
States. In a great degree our population is made up of extracts 
from all the States, as well as from other countries, and we can- 
not say that there is any settled popular meaning attached to 
that word in this State, which is different from its true meaning. 
The judgment is reversed and the cause remanded. 











HOOPER vs. EDWARDS. 


t, In a contest between an existing creditor and a purchaser from the 
debtor, the declarations or statements of the latter are not admissible 
to prove the consideration of the purchase. 

2. Where it appears that a contract was made and consummated on 
Sunday, it is the peculiar province of the jury to determine whether, 
under all the proof, it was justified by the necessity of the case. 

3. If the exigency of the case can be such, as to render it necessary that 
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a creditor. in order to save his debt, or procure indemnity against lia- 
bility, should contract with the debtor on Sunday, such contract would 
not be void, but would come within the saving of the statute.—(Clay’s 
Dig. 592.) 

4. If a contract between the debtor and a third person be not fraudu- 
lent as against his creditors, the latter have no right to complain of 
it, on grounds exclusively personal to the debtor. 











Error to the Circuit Court of Russell... Tried before the 
Hon. John J. Woodward. 


Tuts was a trial of the right of property in two slaves, levied 
on under an execution in favor of the plaintiff in error against 
one Bryant S. Mangham, and claimed by the defendant in error. 
The plaintiff having made outa prima facie case, and shown that 
his debt existed before and at the time the claimant acquired his 
title to the slaves, the claimant proved that on the 24th Nov. 
1S4S, and for some time before and after that date, he was deputy 
sheriff of Russell county and as such had in his hands sundry exe- 
eutions against said Mangham in favor of third persons ; that op 
the night of the said 24th Nov. 1843, Mangham absconded from 
Russel] county with ali his negroes and was pursued by an agent 
of the claimant into the county of Tallapoosa, where he was 
overtaken on the evening of the next day, which was Sunday; 
and that onthat evening, Mangham, in consideration thatthe claim- 
ant would assume and pay off the amount due on the executions in 
his hands, and in further consideration of a sum of money ad- 
mitted by him to be due to the claimant, executed a bill of sale 
for the slaves in controversy to the claimant and delivered it 
and the slaves to the said agent. To prove the indebtedness of 
Mangham to the claimant, the court permitted the declarations 
of Mangham at the time the bill of sale was executed to be given 
in evidence, to which the plaintiff objected. The remaining 
points in the case will be understood by reference to the opinion. 


Geo. D. Hoorer and Rice, for the plaintiff: 

1. The title asserted by the claimant to the property is void 
upon two grounds; first, it is founded on a contract executed on 
Sunday.—Barker et al. v. Callihan, 5 Ala. 711; Ivey v. Nicks, 
14 ib. 564; Dodson v. Harris, 10 ib. 566. Secondly, it is such 
trading and trafficking by a deputy sheriff with a debtor against 
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whom he held executions, as the policy of the law condemns 
onder the circumstances disclosed in the record.— Bobo et al. v. 
Thompson, 3 Stew. & Port. 385. 

2. The admissions and declarations of Mangham are not le- 
gal evidence against the plaintiff, who was a creditor of Mang- 
ham at the time such admissions or declarations were made.— 
Decatur Bank v. Kirksey, 5 Ala. 9; Amarine v. McCaskle, 12 
ib. 17; Nolen & Thompson v. Gwinn’s Heirs, 16 ib. 

3. If the claimant obtained the bill of sale from Mangham, 
by false and fraudulent representations, he did not acquire title 
thereby, and the creditors of said Mangham cannot be thus de- 
prived of the property —Mahone v. Reeves, 11 Ala. 342. 

4. No man can acquire a right by his violation of a positive 
law.—Fambro v. Gant, 12 Ala. 298. 


Besser, for the defendant: 

1, All acts done on Sunday are as valid as if done on any 
other day of the week, unless prohibited by common law or statute. 
—Styles v. Smith, 12 Wend. 57; Boynton v. Paige, 13 ib. 430. 

2. The agreement found in the bill of exceptions is not pro- 
hibited by either common law or statute—Clay’s Dig. 592, § 
1.—Sorrell v. Craig, 9 Ala. 541; Boynton v. Paige, 13 Wend. 
425. 

3. The jury have found that the defendant in error, was en- 
gaged in a work of necessity coming within the exception of the 
statute-—Clay’s Dig. 592, § 1. 

4, The cases decided in our court on Sunday contracts, &c., 
are unlike the present—O’Donnell v. Sweeny, 5 Ala. 469; 
Dodson v. Harris, 10 ib. 566; Sheppard v. Easterwood, 9 ib. 
198; Pierce v. Hill, 9 Port. 198. 


CHILTON, J.—The judgment in this case cannot be sus- 
tained. The court committed a manifest error in permitting the 
statement of Mangham, the defendant in the attachment, to go 
in evidence as proof of the consideration of the sale and transfer 
of the title to the slaves from him to Edwards. © It is well set- 
tled that in a controversy between a creditor and one who claims 
to be a purchaser from his debtor, to subject the property of the 
latter to the payment of his debt, the purchaser must show a 
valuable consideration for his purchase, and that this cannot be 
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done by the admissions of the debtor, either in the form of reci- 
tals in the conveyance, or by parol declarations or admissions, 
if the debt of the attaching creditor existed at the time of the 
purchase.—Berry use, &c. v. Hardman, 12 Ala. 604; Falkner 
v. Leath & Jones, 15 ib. 9; 3 Phil. Ev. 1236. But there is 
another objection equally fatal to the regularity ef the proceed- 
ing. Itisthis. The contract by which Edwards asserts he be- 
came the owner of the slaves in controversy was made and con- 
summated on the sabbath, and it was the peculiar province of 
the jury to determine, whether, under all the proof, the making 
of such arrangement was justified by the necessity of the case; 
but the court refused to charge that, if the jury should find from 
the proof that such contract was neither a work of necessity, nor 
charity, though it was made on Sunday, it was invalid and pass- 
ed no title to Edwards, the purchaser. 

As this case must go back, we will succinctly state our views 
in regard to the question raised upon the invalidity of the con- 
tract, from its having been made on Sunday. The statute de- 
clares that ‘‘ no worldly business or employment, (works of ne- 
cessity or charity excepted,) shall be done or performed on the 
sabbath, and every person so offending, being over the age of 
fourteen years, shali forfeit and pay the sum of two dollars for 
each offence, to be recovered before a justice of the peace of the 
county where the offence was committed. It is also provided, 
that no person shall serve or execute any process, writ, warrant, 
order, judgment or decree, (except in criminal cases, or for @ 
breach of the peace,) unless upon the oath of two reputable per- 
sons, made before a justice of the peace, &c., that the person 
thus liable to such service intends to withdraw himself and es- 
cape from this State under cover and protection of the sabbath. 
—Clay’s Dig. 592-3, §§ 1, 3. This act was passed to prevent 
vice and immorality, and while we must give it such construc- 
tion as will carry out the intention of the Legislature in its en- 
actment, and prevent the desecration of the first day of the week 
to common secular business, we must not en the other hand so 
construe it, as to make it a shield and protection to those, who, 
under cover of it, would remove their property out of the State, 
or place it beyond the reach of their creditors. If Mangham 
justly owed Edwards, as well as others, and was availing 
himself of the sabbath to run his property off and to avoid the 











284 ALABAMA. 











Hooper v. Edwards. 





debt, could vot the latter pursue him on that day? Would he 
for such an act be liable to the penalty prescribed by the statute 
for the violation of the first day of the week? We are clear in 
the opinion that be would not. It may be that his all depended 
upon the collection of the demand. Now would it not be absurd to 
say, that if his horse escapes from his possession and is about 
being lost to him, he may pursue and retake him on that day, or 
if, from some unforeseen casualty, his property is in danger of 
destruction, he may as a matter of necessity, protect it on that 
day, and yet that when his entire estate may be in itmmminent dan- 
ger of being lost by the absconding of a debtor, he may not pur- 
sue him and obtain indemnity? But it is said, when he over- 
took him on sabbath evening, he could have waited until Monday 
avd have made the contract. True, be migit have watched the 
movement of his absconding debtor the whole night, and, if need 
be, have procured assistance, but this of itse!f, perbaps, would 
have amounted to a much greater desecration of the day than 
peaceably taking pay for his debt, and indemnity for his liability. 
The fact that in such case the statute authorises the levy of pro- 
cess upon making the required affidavit, pre-supposes the right 
of the creditor, whose demand is thus endangered, to receive sat- 
isfaction. Whether it was necessary, under the circumstances 
of the case, for the party to do what he did, was, we think, a 
question of fact for the jury to determine under the direction of 
the court. Would the claimant, without such pursuit and ne- 
gotiation, have lost his debt, or was he in imminent peril of losing 
it? If so, the law, enacted to suppress vice and immorality, 
does not embrace the case. To hold that the debtor may, un- 
der cover of the sabbath, set his creditor at defiance, and having 
absconded with his property, deny to him all right to indem- 
nity, would be to make the statute a protection for vice and im- 
morality, as well as for the grossest injustice. If therefore, the 
jury should be of opinion that it was necessary, in order to se- 
cure the demand due from Mangham, that the claimant should 
do what he did, the contract should be considered valid. Sup- 
pose in this case that Mangham, after he had secured his other 
property so that his creditors could not find it, had returned and 
sued for these slaves, which he had thus sold to the claimant. 
If such sale had been eutered into fairly and voluntarily, and a 
valuable consideration paid, would any court afford him a re- 
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covery upon the ground that-he had delivered the slaves to the 
claimant in payment of a debt and to secure him against loss for 
libalities assumed, on Sunday? Could it be tolerated that he 
should be allowed to say, “although I was absconding with my 
property on the sabbath to avoid the payment of this debt, and 
thus put my creditor to the alternative of pursuing me on that day 
to get his pay, or of losing his demand, and although being pur- 
sued and overtaken, I voluntarily paid the demand in the trans- 
fer of these slaves, yet as all this occurred on the sabbath day— 
a day, which for the prevention of vice and immorality, must not 
be desecrated, | ask the court to recover back these slaves.” 
We apprehend no case can be found which, under such circum- 
stances, would authorise a recovery by him—certainly no de- 
cision of this court approximatas to such a conclusion. If then 
the contract is otherwise bona fide and supported by a valuable 
consideration, as the plaintiff in the attachment had no lien when 
the contract was made, and we have seen Mangham could not 
avoid it, so neither can the plaintiff in the attachment avoid it. 

As to the fact that the plaintiff was a deputy sheriff, and had 
executions in his hands against Mangham, which gave him pow- 








er over the latter, and disabled him from dealing on equal terms, 
&c., this is a question which the plaintiff in the attachment, be- 
ing a stranger to the contract, cannot raise. If the contract was 
fraudulent as against subsisting creditors, such fraud, and every 
circumstance going to establish it may be urged by them, but if 
otherwise, if its invalidity is attempted to be shown from consid- 
erations personal to Mangham, so long as he does not complain, 
the plaintiff in the attachment has no right to complain for him. 
—Brown v. Lipscomb, 9 Port. 472; Foster v. Goree, 5 Ala. 
424; Garey v. Colgin, 11 ib. 519, and cases there cited ; Her- 
bert v. Hanrick, 16 ib. 599. Judgment reversed and cause re- 
manded. 
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CAMACK, vss, &c. vs. BISQUAY, Apwm’r. 


1, The bankrupt act of 1841 clothes the assignee with all the right, title, 
and powers in and over the assets, that the bankrupt possessed be- 
‘fore his bankruptcy, but nothing more. It was not its design or in- 
tention to enable him to convey a legal title, where, by the rules of 
law, the bankrupt could not have done so. 
2. A sale, therefore, by the assignee, of a chose in action, does not di- 
vest him of the legal title, and authorise the purchaser to sue in his 


Own name. 


Error to the County Court of Mobile. 
Stewart, for the plaintiff. 
Purtutrs, for the defendant. 


DARGAN, C. J.—This was an action of assumpsit, brought 
in the name of the plaintiff in error, as assignee in bankruptcy of 
Khon, Doran & Co., for the use of Durand & Uzaran. 
Upon the trial it appeared that the defendant’s intestate, who re- 
sided in Alabama, was indebted to Khon, Doran & Co., who 
were merchants of New Orleans, for goods sold. Khon, Do- 
ran & Co. were duly declared bankrupts by the District Court 
of the United States for the District of Louisiana, and the plain- 
uff was appointed their assignee. ‘The debt had been sold by 
assignee under the order of the District Court, and was pur- 
chased by Durand & Uzaran. Upon this evidence the court 
instructed the jury that the sale of the debt by the plaintiff, in 
conformity with the order of the District Court, and the pur- 
chase of it by the parties, for whose use this suit is brought, di- 
vested the plaintiff of the legal title and he could not recover. 

A decree of bankruptcy rendered in conformity with the act 
of Congress of the 19th August 1841, divests the bankrupt of 
all right to property, whether in possession or in action, or wheth- 
er his title thereto be legal or equitable, and his assignee becomes 
invested by his appointment with the title of the bankrupt to all 
his effects, and he can maintain any suit in law, or in equity, for 
the recovery of any property or debt belonging or due to the 
bankrupt, that the bankrupt himself could have done. It is con- 
tended that, as the bankrupt act authorises the assignee to sell 
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all the assets or effects of the bankrupt, whether they be proper- 
ty in possession or mere rights of action, out of this authority to 
sell grows the right of the purchaser to sell for a debt assigned to 
him by the assignee, in his own name, notwithstanding such debt 
be not assignable by the rules of the common law. The third 
section of the act, after declaring that the decree in bankruptcy 
shall divest the bankrupt of all his rights and title to property, &c., 
aud providing for the appointment of assignees, declares ‘the as- 
signee so appointed shall be vested with all tue rights, titles, powers, 
and authorities to sell, manage and dispose of the same, and to sue 
for, and defend the same, subject to the orders and directions of 
the court, as fully to all intents and purposes, as if the same were 
vested in or might be exercised by such bankrupt, before or 
at the time of his bankruptcy declared as aforesaid,” &c. This 
section, we think, very clearly, was designed to clothe the as- 
signee with all the right, title, and power over the assets of the 
bankrupt, of whatever kind or nature they might be, that the 
bankrupt himself possessed before his bankruptcy, but no more. 
In all cases, where the bankrupt could sue, the assignee can sue; 
where the bankrupt could convey the legal title, the assignee 
can; but we are entirely satisfied that it was not the design or 
intention of the act to enable the assignee to convey a legal title, 
where by the rules of law, the bankrupt himself could not. ‘The 
act merely strips the bankrupt of all his rights to property, and 
gives them to his assignee, in the same plight and condition that 
the bankrupt possessed them. The assignee may then sue for 
them, or sell the effects, as the bankrupt could, but his act of 
sale will give the purchaser no other title, than a sale by the 
bankrupt before his bankruptcy would confer. The assignee 
stands in the shoes or stead of the bankrupt, and may lawfully 
do every act that the bankrupt could, but he can do no more. 
If the bankrupt could not give a legal title by his sale, the as- 
signee cannot. This we think is the fair and reasonable con- 
struction of the third section of the act. Whether Congress 
could enable an assignee in bankruptcy to sell a chose in action, 
and thereby to give his vendee, or purchaser, the legal title, is a 
question, in our opinion, not presented in this case; for we do 
not think that such was the design or intention of the act. But 
it was merely intended to give him the same powers that the 
bankrupt had, and toattach to his acts the same legal consequences. 
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In the case of Birch v. Tillotson, 16 Ala. 387, the question 
here presented was not decided by the court, but was express- 
ly waived, because we did not consider that it was necessary to 
decide it. We are clearly of the opinion that the court erred, 
and the judgment must be reversed, and the cause remanded. 


WILKINSON rs. MOSELEY. 


1. It is often a matter of difficulty to determine whether an action is 
im form ‘ex contractu or ex delicto. Perlaps the best criterion is this; if 

» the cause of action, as stated in the declaration, arises from a breach 
of promise, the action is ez contractu, but if from a breach of duty, 
growing out of the contract, it is in form ez delicto, and case. 

2. But whether an action be in form assumpsit or case, the proof must 
correspond with the declaration. Where, therefore, the declaration 
alleges merely the hiring of a slave and the promise of the defendant 
to treat the slave with care in case of sickness and to call ma phy- 
sician, if necessary, and from the non-observance ef these promises, 
deduces the plaintiff's right to recover, proof that the slave was hired 
in a particular place and fora particular service, and that it was a 
term of the contract that the slave should not be re-hired and sent from 
that place, or be employed in a different service, is variant from the 
declaration, and will not authorise a recovery. 

3. Where one hires a slave for a limited time, and fails at the expira- 
tion of the term to re-deliver him to the owuer, he is prima fucie liable 
for his value; but if it be shown thut the slave has died during the 
term for which he was hired, it devolves on the owner to show that 
the death resulted from a violation of duty on the part of the hirer. 


Error to the Circait Court of Montgomery. Tried before 
the Hon. Thomas A. Walker. 


‘Tis was an action by the defendant against the plaintiff in 
error. ‘The declaration contains two counts. The first alleges 
in substance that on the first day of February 1844, the plainuff 
hired to the defendant a negro girl, by the name of Adaline, for 
one year, for a reasonable reward to be paid to the said plaintiff 
for her services, and in consideration thereof, the defendant un- 
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dertook and promised that while said girl was under his charge 
and control according to the terms of hiring, he would treat her 
in a careful, proper, and moderate manner, and in case of sick- 
ness, that she should receive careful and proper treatment, and, 
if necessary, that he would employ a physician to attend her, 
and that afterwards, the said girl became sick and required care- 
ful attention, medical treatment, and the care and attention of 
a physician; yet the said defendant, not regarding his promise 
and undertaking, would not bestow careful attention on said girl, 
nor afford her proper treatment, and did not, nor would employ 
a physician to attend her, and by means of the defendant’s care- 
lessness and neglect, and for want of the care and treament of a 
physician, the girl died. ‘The secord count resembles the first 
in all the material averments, except that it is not alleged that the 
defendant undertook to employ a physician to attend the girl in 
case of sickness, but it avers that he promised to treat her with 
proper care and attention, and that she died from neglect. 

The evidence conduced to show that the plaintiff hired the 
girl to the defendant about the time alleged, as a cook. ‘The 
plaintiff and the defendant resided in the city of Montgomery, 
and the plaintiff, during the negotiation, informed the defendant 
that his reason for hiring the girl in Montgomery was, that it was 
more healthy in the city than in the country, and that be bad for 
some years precediug hired her in the country, but had deter- 
mined that year, to hire her in town. It appeared that after a 
few months, and before the term of hiring expired, the deiend- 
ant re-hired the girl to one A. B. Hughes, without the know]- 
edge or consent of the plaintiff; that Hughes lived about four 
iniles from Montgomery, and the girl was put to work in the 
field, and that she was there taken sick, anid the overseer of Hughes 
gave her medicine, and treated the case until she died, no phy- 
sician having been called in to attend her. Physicians were ex- 
amined as to the disease and the propriety of the treatment, but 
it was uncertain from the testimony whether the treatment of the 





overseer was proper or not. 

The court instructed the jury, first, that if the girl was hired 
to the defendant, to be kept in Montgomery, to be used as a 
cook, and he, without the permission or assent of the plainuff, 
re-hired her to Elughes, to be taken to the country, and Hughes 
there employed her in a different manner, and fora different 
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purpose than those agreed on by the plaintiff and the defendant, 
and the girl died, it was such a breach of duty on the part of 
the defendant as made him liable. Secondly, that if the hiring 
by the plaintiff to the defendant was not special, then it was the 
duty of the defendant to show affirmatively that the overseer of 
Hughes had treated the girl with his (Hughes’) knowledge and 
consent, and in the same way that a skilful man would have 
treated her, and if the defendant had not proved this to their sat- 
isfaction, he was liable. 

The charges of the court are, among others not noticed in 
the opinion, the errors now assigned. 


Witurams & Pryor, for the plaintiff in error : 

1. A variance between the proof and the contract declared 
on, is fatal—McLendon v. Godfrey, 3 Ala. 181; Jaureme v. 
Baker, 5 Wend. 301; Connry v. Porter, 2 East. 2; White v. 
Wilson, 2 Bos. & Pull. 116; Burton v. Wright, 2 Doug. 665, 
and see Churchill v. Wilkins, 1 Term R. 447, and Crawford 
v. Morrell, 8 Johns. 253. 

2. The rule is the same whether the action be assumpsit, or 
a special action on the case.—Livingston v. Cox, 6 Barr, 360 ; 
Bank of Orange v. Brown, et al. 3 Wend. 158. 

3. The second charge of the court was erroneous. After the 
death of the slave was shown, the burden of proof was on the 
plaintiff to show that the defendant had occasioned it by a vio- 
lation of his duty.—Story on Bailments, 4 410; Cooper vs. 
Barton, 3 Camp. 5, note. 


Exumore & Betser, for the defendant. 

1. The placing of the slave on Hughes’ plantation, amounted 
to a conversion of her by Wilkinson.—S Leigh, 566-7; Meigs 
R. 459; 2 Pick. 613; 9 Lou. 213; 1 Cow. 322; Story on 
Bailments, 263, and 272, § 397, and 413. 


PARSONS, J.—It is often a matter of difficulty to deter- 
mine whether an action is in form ex contractu or ex delicto. Per- 
haps the best criterion is this; if the cause of action, as stated in 
the declaration, arises from a breach of promise, the action is ez 
contructu ; but if the cause of action arises from a breach of duty, 
growing out of the contract, it is in form, ex delicto and cuse. 
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For instance, if the declaration allege the hiring of a horse to 
ride to a certain place, and that the defendant rode him so im- 
moderately that he died, this would be case ; for the contract of 
hiring imposed upon him the duty to ride in reason, or not un- 
reasonably fast ; but if the declaration allege the hiring, and that 
he promised to ride with reasonable speed, but not regarding his 
promise he rode the horse immoderately, whereby he died, the 
action may be considered assumpsit. So the duty or obligation 
of one, who hires a slave. is, to trea thim with care, and should 
the hirer, in violation of that duty, over-work the slave, or re- 
fuse to furnish him with suitable provisions, in consequence of 
which he dies, the owner may sue him, and declare either in as- 
sumpsit or case; if he declare in assumpsit, the declaration 
must allege a promise to work the slave reasonably and to fur- 
nish him with suitable provisions, and then a breach of that 
promise ; but if he declare in case, it will be sufficient to allege 
the hiring and the tortious conduct of the hirer, whereby the 
death of the slave occurred. ‘This we think to be the result 
of all the cases. But whether the action be in form assumpsit 
or case, itis beyond doubt certain that the proof must corres- 
pond with the declaration. Mr. Chitty says, ‘that in an action 
on the case, founded on an express or implied contract, as against 
a carrier, attorney, agent, inn-keeper, or other bailee, for negli- 
gence, the declaration must correctly state the contract, or the 
particular duty, or consideration, from which the liability results, 
and on which it is founded, and that a variance in the descrip- 
tion of the contract, though in an action er delicto, may be as 
fatal as if it were ex contractu.—Chitty’s Pl. vol. 1, 384. In 
this, we think, the author is fully supported by the cases of Ire- 
land v. Johnson & Vaughn, 1 Bing. N. C. 162; 3 Brod. & Bing. 
54; and many others that might be cited. Whether the plain- 
tiff in declaring in case on a duty growing out of the contract is 
bound to set out all the contract, or only that portion of it, out 
of which the duty arises, it is not necessary to decide. We 
should, however, be inclined to think that it would not be ne- 
cessary in every case to set out the entire contract, but that so 
much of it as showed the duty imposed thereby on the defend- 
ant would be sufficient. Yet it is very clear that the acts or 
omissions of the defendant, which are insisted on as a tortious 
violation of the duty imposed by his contract; must be proved 
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as alleged; otherwise we should depart from the well settled 
rule that the allegata and probata must correspond. 

Testing the declaration and the proof by this rule, we are clear 
in the opinion that the court erred in the first charge given to the 
jury. This was, that ifthe girl was hired, to be keptin the city 
of Montgomery, and to be employed as a cook by the defendant, 
and without the permission or assent of the plaintiff, he re-bired her 
to Hughes, to be taken to the country and employed in a differ- 
ent manner, it was such a breach of duty as rendered the de- 
fendant liable. Now if it be admitted that the evidence war- 
ranted this charge to the jury, yet it is certain that the declara- 
tion contains no averment, that it was a term of the contract of 
hiring, that the defendant should not re-hire the slave to go to 
the country, or to be otherwise employed than as acook. The 
declaration alleges merely the hiring and the promise of the de- 
fendant to treat her with care in case of sickness, and should it 
be necessary, to call in a physician, and the right of the plaintiff 
to recover is based by the declaration on the non-observance of 
these promises. ‘The court, however, instructed the jury, that 
if the evidence showed that it was a term of the contract that the 
slave should not be re-hired to go out of the city, and be em- 
ployed in a different service, the plaintiff could recover. If 
this be correct, he would be permitted to recover on the viola- 
tion of a term of the contract not set forth in the declaration, and 
even where no term of the contract, as described in the decla- 
ration, had been violated. ‘To allow this would simply amount 
to permitting a plaintiff to declare for one thing, and to recover 
for another. 

We think the second instructions of the court were also er- 
roneous. It is true that if one hire a slave fora limited time, and 
fails to deliver him back to the owner at the expiration of the 
term of hiring, be would be prima facie liable for his value ; for 
it is a daty imposed by the contract, that he will re-deliver the 
slave to him at the expiration of theterm. Yet if the defendant 
showed that the slave had died during the term of hiring, this 
would acquit him, unless it was shown in reply that the death 
of the slave was the result of some violation of duty, imposed on 
the defendant by the terms of the contract; but if the death of the 
slave alone be shown by the defendant, the burthen of proof is on 
the pisintiff to show that the death resulted from a violation of 
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duty on the part of the defendant. It may, however, often happen 
in practice, that the proof introduced to show the death will also 
show the circumstances under which it took place, and it is then 
for the jury to determine, under all the proof, whether the death 
was the result of the violation of duty on the part of the defend- 
ant, or whether it was from causes beyond his control. 

This view shows that the judgment must be reversed and the 
cause remanded for another trial, and we deem it unnecessary to 
decide any other of the many questions presented by the assign- 
ments of error, as they will not probably arise precisely under 
the same circumstances upon a future trial. 1f the declaration 
should be amended, and the proof should show that it was a 
term of the contract of hiring that the slave should not be re- 
hired out of the city of Montgomery, it will then be time enough 
to decide, whether the violation of that term of the contract would 
render the defendant liable. It may be remarked, however, 
that the cases, refered to by the counsel in argument, will proba- 
bly guide the court correctly, should it become necessary to de- 
cide that question on another trial. Let the judgment be revers- 
ed, and the cause remanded. 
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THE STATE cs. WEAVER et AtLs. 


1. The legal sufficiency of an indictment cannot be tested upon de- 
murrer to the scire facias issued on a forfeited recognizance, but the 
defendant should appear and answer to the indictment itself. 

2. A recognizance to appear and answer an indictment, to be prefered 
at a future time against the principal recognizor. need not set out the 
offence charged with the technical accuracy required in the indict- 
ment, but it will be sufficient, if the offence be substantially described. 

3. A charge of “ persuading and inducing a negro woman slave, named 
A., the property of J. K.. to leave her master’s premises and employ, 
with a view to take said slave to another State and convert her to 
his own use,” though not in the technical language of the statute, is 
a substantial description of an offence embraced by its provisions. 
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Error to the Circuit Court of Sumter. Tried before the 
Hon. George W. Stone. 


Tats was a proceeding by scire facias against the defendants 
upon a bail bond for the appearance of James Weaver to an- 
swer to an indictment to be prefered against him, &c. The 
writ of scire facias recites that “James Weaver, being solemnly 
called to come into court and answer unto the State of Ala- 
bama on an indictment prefered against him for persuading and 
inducing a negro woman slave, named Ann, the property of 
John Kennedy, to leave her tnaster’s premises and employ, with 
a view to take said slave to another State and convert her to his 
own use,” &c. To this sci. fa. the defendants appeared and 
pleaded that there was but one indictment on record in said Circuit 
Court against said James Weaver, and they set the same out in 
their plea, the same being an indictment against him for feloniously 
stealing and carrying away a slave named Ann, the property of 
John Kennedy, of the value of six hundred dollars, with a view 
to convert said slave to his own use. The second count in the 
indictment charges that the defendant did feloniously entice 
away said slave, with a view to convert her to his own use, &c., 
and that for failing to appear and answer to the foregoing indict- 
ment, the judgment nisz, in the sctre facias mentioned, was ren- 
_ dered: Wherefore they pray the same may be inspected by the 
court, and they pray judgment whether the said plaintiff ought 
to have the aforesaid action against them, &c. To this plea 
there was a demurrer, which was overruled by the court, and the 
solicitor for the State refusing to reply to said plea, judgment 
was rendered by the court, discharging the defendants. To re- 
verse this judgment the State prosecutes this writ of error. 


ATTORNEY GENERAL, for the State: 

1. The plea was bad, for there was no variance between the 
recognizance and the scire factas, and no material variance be- 
tween the recognizance and the offence charged in the second 
count of the indictment. Superadded words of condition, be- 
yond what the statute requires, will not invalidate the recogni- 
zance.—Howie & Morrison v. The State, 1 Ala. 113. 

2. The plea was bad in not denying that there was any such 
recognizance as the one recited in the scire facias. The fact 
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that the plea was taken, in short, by consent, will not alter the 
case.— Gayle v. Randle, 4 Port. 232. 

3. The conusors are bound by the terms of their recogni- 
zance. ‘The appearance of the party is its chief end, and the 
want of an indictment against the party, in the court to which he 
is bound, is no excuse for not appearing.—State v. Steret, 6 
Halst. R. 124; State v. Cooper, 2 Blackf. 226. The court, 
and not the party, must judge of the necessity of his appear- 
ance. A party is not legally discharged, except by an order of 
court to that effect.— Authorities supra, and 11 Mod. 200, cited 
in Viner’s Abr. 168, D; 2 Hawk. 173; 1 Chitty Cr. Law, 105, 
and authorities there cited; Ellison v. State, 8 Ala. 273; Shreeve 
& Knapp v. State, 11 ib. 678. 


Vary & Vary, for the defendant: 

1. There is no such crime known to the law of this State as 
is recited in the judgment ntst.—Clay’s Dig. 419, §§ 16, 18. 
It must be an offence known to the law to sustain the judgment 
nisi.— W hitted v. The Governor, 6 Port. 335; Howie & Morri- 
son v. The State, 1 Ala. 113-19. 

2. The bond is defective and absolutely void. In cases of 
bail bond, if it appear upon the face of the declaration that the 
bond has been made contrary to the provisions of the statute, 
the defendant may demur or move in arrest of judgment.— 
Chitty’s Pl. vol. 1,484. The obligors in this bond did not 
become bound for the appearance of Weaver to answer the of- 
fence set forth in Clay’s Dig. 419, § 16, nor the one in the 
§ 18 ib., nor in any other act of this State, nor to answer any 
offence known to the common law. 

3. Variance between the judgment mzsz and the indictment. 
Neither the bond nor the judgment nisi show that the obligors 
became bound for Weaver’s appearance to answer this indict- 
ment. It is not law that the obligors should he held liable for 
the default of the accused to answer any other than the identi- 
cal charge specified in their obligation. It is necessary in order 
to show a breach of a recognizance that the accused was called 
to answer the same charge which his recognizors have stipulated 
that he should answer. Any charge variant from the condition 
of the recognizance will not show a breach, and a judgment nist 
cannot be supported.— Badger & Clayton v. The State, 5 Ala. 
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21-24; 6 Port. 335; 1 Ala. 113-19; 15 ib., 436-43. The re- 
cognizors are entitled to stand on the condition they have stipu- 
lated, and the State must show affirmatively all that is necessary 
to charge them.— Howie & Morrison v. The State, 1 Ala. 119. 


CHILTON, J.—We think the plea in this case was bad, 
and constituted no bar to the prosecution of the scire fucias, 
and that the demurrer should have been sustained to it; but as 
this demurrer would have reached back to the scire fucius, we 
must look to that to deterniine whether it can be supported. If 
it cannot, the resul: of the case in the court below is correct, 
and we would not reverse, because no injury has resulted to the 
State. 

The indictment recited in the judgment nisi, for failing to ap 
pear and answer which, the parties defendant were put in de- 
fault, is for pursuading and inducing the slave to leave her mas- 
ter’s premises and employ, with a view to take her to another 
State, and convert berto his own use. 

The statute enacts, “If any person shall directly or indirect- 
ly persuade or induce any slave to leave his, her, or their mas- 
ter or mistress’ service, with the intent and design to depart or 
escape to some other country, where such slave may enjoy his 
or her freedom, or shall hagbor or conceal such stave, &c., he 
shall on conviction be punished, by imprisonment in the peni- 
tentiary for a period not less than five, and not exceeding fifty 
years.” —Clay’sDig. 419, § 16. Itis very clear that the offence, 
specified in the indictment recited in the judgment nisz, is not the 
crime denounced by the section of the penal code above quoted. 

The 18th section on the same page, declares that every per- 
son, who shall inveigle, steal, carry, or entice away, any such 
slave, with intent to convert such slave to his own use, or the 
use of any other person, or to enable such slave to reach some 
other State or country, where such slave may enjoy freedom, 
such person on conviction shall be punished, by imprisonment 
in the penitentiary for a period not less than ten years. We 
are of the opinion that this section would not sustain the indict- 
ment which the scire facias shows the defendant was called to 
answer. ‘The terms, induce or persuade, are not synonymous 
with inveigle, steal, entice, or carry away, and the penal code it- 
self makes the distinction, by using the terms respectively as ap- 
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plicable to different grades of offences in respect to the slave 
population of the State. The indictment then, as set out in the 
judgment nist, not conforming to any statute, cannot be su pport- 
ed, and as at the commen law, ao such offence existed, the scire 
fucias stands as though the party was called to answer an insuffi- 
cient indictment. 

But it by no means follows that because the indictment is in- 
sufficient, the defendaat is discharged froin his obligation to ap- 
pear and respend to it in some of the modes allowed by the 
practice of the courts. Had he appeared, and succeeded iu 
quashing the indictment, the solicitor could have prefered a 
new bill. We do not think that it is proper to test the legal sufli- 
ciency of an indictment upon a demurrer to a scire_fucias, but 
the defendant should appear and answer to the indictment itself. 
When a party is recognised to appear before the court to answer 
to an indictment to be prefered against him in future for the vio- 
lation of a criminal law, it is not required that the recognizance 
should set forth with teckuical accuracy the indictment, which 
the State may exhibit against him. This cannot well be done. 
But the offence for which the party is recognised to appear may 
be stated in general terms, aad the judgment nist need only set 
forth that the accused was required to answer the charge which 
his recoguisors have stipulated he should answer ; that he made 
default, and that the recognizance thereby became forfeited, un- 
less, &c.—Howe & Morrison v. The State, 1 Ala. 118. The 
authorities cited by the Attorney General, are ample to show 
that the persoa recognised must appear in such case, and that 
a plea that no indictment was exhibited against him at the term 
he stipulated to appear, or since, is neither good in form, nor 
substance. Much less is it an answer to the scire_factas that the 
grand jury have found a good bill of indictment against him for 
stealing the slave, named in the recognizance as having been 
pursuaded and induced to quit her master’s premises and ein- 
ploy, with a view to her being taken out of the State and con- 
verted by the accused to his own use. There is no question 
here as to a variance between the condition of the recognizance 
and the judgment xsi. ‘I'he objection is, that the charge alleged 
against the defendant, as shown by the recognizance and set forth 
in the judgment azsi, does not constitute an offence cognizable 
by the laws of this State. We have seen that an indictmen 
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pursuing the words of this recognizance, descriptive of the of- 
fence, could not be supported, but we have yet to find a case 
where it is decided that the recognizance should set forth the 
offence with the particularity required in an indictment. 

In the case before us, the recognizance dees bind the par- 
ty to answer for a breach of the criminal law, not describing is 
in the technieal Janguage in the statute, but substantially. We 
should be in a most deplorable condition traly, if it were ne 
breach of the criminal law of the State for one person “‘to per- 
suade and induce the sluves of another to leave the premises aud 
employ of their owner, with a view to take saul slures to anothers 
State and convert them to kts own use.” Vf a good indictmem 
could not be framed upon such a charge as this, (constraing the 
term conrert in its legal sense as a tortious approprivtiow of the 
property of another to the offender’s owe use,) then ous Legis- 
lature has been guilty of a most remakable oversight indeed, and 
one, which, in the present posture of affairs, might well exeite 
alarm and apprehension for the security of the slave property of 
the State. But such is not the case. ‘The kw makes ample 
provision fos the punishment of all such offenders. Laying owt 
of view the technical language which should be used in framing 
the indictment, as foreign from the question before us, the sub- 
stance of the offence denownced by the statute is sufficiently 
stated to sequire the defendant to appear and answer. In the 
language ef this court (pes Onmonv, J.,) in Mooney ¥. The 
State, ** it is the influence exerted over the mind of the slave, as 
an intelligers being, te quit his master’s service,” which is the 
evil the statute designed toremedy. ** This,” says he, is ‘‘ con- 
summaied when the slave by promises or persuasions is induced 
io abandon his master’s service,” &c.—5 Ala. 333. 

But it is supposed that the view we take of the sufficiency of 
this recognizance is opposed to the previous decisions of this 
court. ‘The counsel is wholly mistaken. On the contrary, 
while it is opposed to none, it is sustained by several analogous 
in principle. In Hall v. The State, 9 Ala. 827, the stipulation 
in the recognizance was that the accused should appear, &c., 
to answer a charge to be exhibited against him “for carrying 
concealed weapons” and it was held sufficient, although the 
statute on which the prosecution was founded declared that 
‘every one who shall hereafter carry concealed about his per- 
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son a bowie knife, or knife or instrument of a like kind or de- 
scription, by whatever name called, dirk, or other deadly weap- 
on,” &c., ‘unless such person be threatened with, or have good 
cause to apprehend an attack, or be traveling or setting out on 
a journey, shall, on conviction,” &c.—Clay’s Dig. 43644. So 
in Bowden v. The State, 9 Ala. 58, the recognizance stipulated 
“to answer a charge against him for resisting process.” Now 
no one would hold that an indictment in these words would bé 
good, the statute making the offence consist in knowingly or 
wilfully resisting or opposing any office of this State in serving, 
or attempting to serve or execute any legal writ, &c. Yet it was 
held sufficient. So also, in Hall et al. vy. The State, 15 Ala. 
431, the recognizance stipulated that the accused should appear, 
&c., and answer to a bill of indictment, pending in said court 
against him for a conspiracy.” It was objected by the counsel 
that the recognizance was not sufficient to sustain any judginent 
of forfeiture, as it mentioned no legal offence, but this court, af- 
ter recurring to the decisions I have quoted, and other authori- 
ties equally pointed, say that it is not objectionable for generali- 
ty, although it would have been more regular to have set out the 
particular conspiracy with which the accused was charged. 

The true doctrine is laid down in The People v. Blackinan, 
17 Wend. 255, cited and approved by this court, in Hall v. 
The State, 9 Ala. 827, and 15 ib. 435, that the recognizance is 
valid if the offence be substantially charged, though not in the 
language of the statute. It would open a new field of litigation 
in criminal cases, if the most flagitious crimes could go unpun- 
ished, and the perpetrators of them be discharged, by reason of 
informalities in the recognizance in failing to describe the offence 
with technical accuracy, or for informalities or irregularities in 
warrants of commitment, &c.—See on this subject Clay’s Dig. 
469, § 40. : 

The case of the Governor v. Jackson, 15 Ala. 703, has no 
application to the case before us. ‘There a recognizance was 
taken by a sheriff on the charge of a felony. ‘The statute gave 
him no authority to take it, and we held it void. Here the re- 
cognizance was taken before a circuit judge with full power to 
act in the matter. 

Could we entertain the least doubt as to whether the charge 
for hich the accused in this ease was recognised to appear and 
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answer at court, involved an offence against the criminal laws of 
this State, then we would consider the argument of the counsel, 
deduced from the constitution, which declares that no * person 
shall be accused, arrested or detained, except in cases ascertain- 
ed by law,” but we should be sorry to doubt upon a proposi- 
tion which is so plain, and which is of such vital interest to the 
people of the State. The accused must appear in accordance. 
with the stipulation in his recognizance, and if the State fails to 
exhibit a charge against him, he will be entitled to his discharge 
upon a proper application. Until such discharge, he must ap- 
pear as he has bound himself to do. Let the judgment be re- 
versed, and the cause remanded. 


MAXCY rs. KNIGHT. 


1. A debt payable on demand will not bear interest until a demand is 
made, or a writ served. 


Error to the Circuit Court of Montgomery. Tried before 
the Hon. Thomas A. Walker. 


Sarrotp, for the plaintiff.in error, cited 1 McCord, 370; 2 
Bail. 276; 4 Bibb, 246; 2 ib. 467; 15 Pick. 500; 9 ib. 112; 2 
Penn. 419; 1 Monr. 209; 6 Dana, 7. 


Exmore, for the defendant. 


{‘DARGAN, C. J.—This suit is brought on a bond, by which 
Maxcy promised and obligated himself to pay to Knight, the de- 
fendant in error, three hundred and thirteen dollars and ninety- 
one cents,on demand. Judgment was rendered for the want 
of a plea, and the clerk computed interest from the date of the 
instrument. Maxcy, the defendant below, moved the Circuit 
Court to correct the judgment as to the amount, and to have the 
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interest computed only from the time the writ was served, as 
there was no other evidence of a demand. This motion was 
refused. 

When a debt is payable on demand, whether the evidence of 
it be a bond or note, or whether it can be proved by parol evi- 
dence only, it will not bear interest until the demand is made: 
True a demand need not be made to entitle the party to his writ, 
for the service of-the writ is a sufficient demand ; but in the ab- 
sence of proof of any other demand than that of suit, the plain- 
tiff can recover interest only from the time the writ was served 
upon the defendant.—Patrick v. Clay, 4 Bibb, 246; Hunt v. 
Nevers, 15 Pick. 500. 

The court erred in refusing to have the judgment corrected | 
as to the amount the plaintiff was entitled to recover, and it must 
be here done at the cost of the defendantin error. Let the judg- 
ment be reversed and rendered for the amount of the bond, with 
interest from the date of the service of the writ. ‘ 
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TOWNSEND & BROTHERS ws. HARWELL. 


1. Where a deed of assignment for the payment of debts is made to a 
naked trustee, with the intent on the part of the debtor to delay, hin- 
der, and defraud his creditors, the assent of the creditors will not be 
presumed, although the deed devotes the  rop :rty conveyed, abso- 
lutely and unconditionally, to the payment of their debts, and the 
trustee did not participate in the fraudulent intent; but such assign- 
ment will be void as against creditors, who have acquired a lien on 
the property before an actual assent is given. 

When a judgment, rendered on a special verdict, is reversed, the 
proper practice is to remand the cause, in order that the primary 
court may, in its discretion, grant a new trial, or place the parties in 
such condition as will advance the justice of the case. 


to 


Error to the Circuit Court of Montgomery. Tried before 
the Hon. Thomas A. Walker. 
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Tue defendant in error was summoned to show cause why 
an alleged transfer of a note made by the garnishees, McLeod 
& Leaird, to James Davidson, for $1,240 23, due January Ist, 
1850, should not be declared invalid and said Cemand sub- 
jected in the hands of the garnishees to the payment of the 
plaintiff ’s claim against Davidson. He appeared and contested 
with the plaintiffs their right and interposed an absolute deed of 
trust, executed to him, as trustee, by Davidson, on the 17th 
Jan. 1849, for the benefit of all his creditors, without prefer- 
ence. The question then turned upon the validity of the trust 
deed. ; ‘The jury found a special verdict, substantially as follows: 

1. That at the time of the execution of said trust deed, both 
Davidson, the grantor, and Harwell, the trustee, were insolvent. 

2. That Davidson executed the assignment to Harwell on 
the 17th Jan. 1849, and that the assets conveyed by the deed 
went into the possession of the Jatter at the date thereof. 

3. That all the debts secured to be paid by said deed (a 
schedule of which is annexed to it) were, at the execution of 
the same, justly due and owing. 

4. ‘That the said assignment was made before the issuance of 
the attachment, under which the garnishment was issued, but 
none of the creditors named in the deed had assented to, or 
claimed any benefit under it, before service of the garnishment. 

5. That Harwell, the trustee, was not, when the deed was 
executed, a creditor of Davidson; that he was a man of good 
business capacity and of honest repute. 

6. That Davidson intended, by the making of the said deed 
of assignment, to hinder, delay and defraud his creditors in 
collecting their debts, but that Harwell did not participate in 
this intention. And the jury submit, that if the law upon this 
state of facts is in favor of the said plaintiffs, then they find the 
transfer void, but if on the other hand the law declares the deed 
of assignment valid, they find accordingly, and they pray the 
judgment of the court. 

"Phe circuit judge thought the assignment valid, and rendered 
judgment for Harwell, the trustee. 


Be.ser & Harris, for the plaintiffs. 


BuesBee, for the defendant. 
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CHILTON, J.—Our opinion must be predicated upon the 
special verdict of the jury, as set forth in the record, for if they 
have found the facts wrong, an application should have been 
made to the primary court to set aside their verdict. ‘Thus 
considered, the record presents the sole question, whether the 
deed of assignment made by a debtor in insolvent circumstances 
to an honest but insolvent trustee, by which such debtor de- 
votes his property absolutely to the payment of his debts, but 
which was intended by him to delay, hinder and defraud his 
creditors, can be upheld as against the plaintiff in attachment, the 
creditors provided for in said deed never having given their as- 
sent to, or claimed any benefit under it. The solution of this 
question depends upoa whether we must presume that the cred- 
itors well assent to the deed, and upon the further inquiry whether 
such assent, either presumed or actual, would make it available 
as against the plaintiff, who has acquired a lien upon the pro- 
perty, prior to any actual assent. 

The doctrine held by this court, in regard to presuming the 
assent of creditors, is, that such assent will be presumed where 
the assignment is for their benefit—(Kinnard v. Thompson, 12 
Ala. 491; Gazzam v. Points, 4 ib. 374)—but such assignment 
will not be considered beneficial, unless the deed devotes the 
property absolutely and under all circumstances to the payment 
of the debts secured—(Dubose v. Dubose, 7 Ala. 235; Allen v. 
Montgomery & W. P. R. R. Co. 11 Ala. 437)—nor where it 
provides for the delay of the creditors secured to be paid.— 
Lockhart v. Wyatt, 10 Ala. 231; Hodges v. Wyatt, ib. 271. 
But these priaciples do not affect the case before us, and we 
feel confident that no case has been decided by this court where 
the question here made was involved. 

The statute expressly declares all conveyances made to de- 
lay, hinder, or defraud creditors, ‘to be clearly and utterly 
void.” —Dig. 254,§2. The jury have found this conveyance 
to be of that character, and we must pronounce it void, unless 
those claiming under it can bring themselves within the excep- 
tion mentioned in the statute—uuless they be bona fide purcha- 
sers for valuable consideration. Now we concede, as has often 
been decided, that a creditor, to whoin a debt is justly du:, 
may obtain a conveyance from his debtor for its security, and 
without parting with the evidence of his debt, or extending the 
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time of payment, or paying any equivalent therefor, will be con- 
sidered a bona fide purchaser for a valuable consideration, if he 
accept the conveyance in good faith. We further concede the 
Jaw to be well settled by the decisions of this court, that fraud 
on the part of the grantor alone is not sufficient to invalidate the 
deed, as to creditors who have bona fide accepte:| it.—Stover 
v. Herrington, 7 Ala. 142; Hooks v. Anderson, 97b. 704; Aber- 
crombie v. Bradford, 16 ib. 560. But these were cases where 
there was an actual acceptance on the part of the cestuis que 
trust, or some of them, of the provision made by the deed for 
their benefit. In the case of Stover v. Herrington, the former, 
who claimed under the deed, was a bona fide grantee, or rather 
mortgagee, and he was held protected, although the mortgagor 
may have contemplated a fraud. In the case of Anderson v- 
Hooks, the latter had become bound for the grantor in a large 
sum, and to secure its payment, he, in good, faith oa his part, 
took a conveyance in trust, himself being the grantee. In the 
case of Abercrombie vy. Bradford, the point was incidentally no- 
ticed, but in that case, Bradford, the grantee and trustee in the 
deed, who accepted bona fide its provisions, was a party in in- 
terest, being bound for a portion of the debts. Besides, by an 
examination of the record, it will be seen that several of the 
creditors provided for had accepted the provision made for their 
benefit. So that these cases are wholly iwapplicabie to the point 
before us. In the case of the Governor, use, &c. y. Campbell, 
17 Ala. 566, the point now presented was not raised by the 
charges. In that case the deed was not yer se fraudulent, and 
the court charged that the jury must infer the assent of the pre- 
fered creditors, as the deed was beneficial to them. No charge 
was asked, nor was any given, that if the jury believed the deed 
was made to delay, hinder, and defraud creditors, and that no 
creditor had assented in fact to its provisions, or claimed any 
benefit under’ it, that then the law would not presume their as- 
sent to validate such fraudulent deed. In the conduct of a 
cause, the respective counsel have the right to demand that the 
court declare the law as applicable to any phase of the case, 
which the testimony conduces to establish; and if a proper 
charge is asked, the court is bound to give it in the language in 
which it is asked. So in the case just cited, various specific 
charges were asked, and the court responded to each as the 
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several hypotheses as to the state of the proof were supposed to 
warrant; but in none of them was the point bere raised pre- 
sented. 

We have been unable to find any case, and the learned 
counsel has refered us to none, which would warrant us in pro- 
nouncing in favor of this deed, unless the case of Brooks v. 
Marbery, which was twice before the Supreme Court of the 
United States, (see 7 Wheat. 556; 11 ib. 78,) may be consid- 
ered an authority in favor of it. I think, however, that that 
case has been unwarily perverted by those courts, which have 
applied the principle settled by it to conveyances declared frau- 
dulent under the statute of 13 Eliz. To state that case in the 
strongest light, the deed was made by the grantor and accepted 
by the trustee, each of them influenced to execute it by the hope 
that they would thereby suppress prosecutions against the 
grantor for forgery, which it was feared the prefered creditors 
would set on foot. The creditors had, neither directly nor in- 
directly, concurred in the fraudulent or unlawful intent, which 
moved the grantor and trustee to its execution; and their ac- 
ceptance of the deed could have no operation in effectuating the 
design of the grantor. The deed in such case could be a valid 
security. and the creditors the buna fide recipients of its provis- 
ions, whilst the unlawful purpose of the grantor would fail of its: 
object and remain as innocuous in his bosom as though it had 
never been conceived. ‘To make that a parallel case with this, 
let us suppose that the acceptance of the deed effectuated the 
intention of the grantor, would Chief Justice Marshall have 
hesitated to declare such conveyance utterly void, and that the 
creditors’ assent should never be presumed, when the effect of 
such assent would be to stifle prosecutions for offences against 
the criminal laws of the country? In cases arising under the 
statute relating to fraudulent conveyances, the deed being made 
to delay, hinder, and defraud creditors, the acceptance which 
validates the deed gives effect to the fraudulent intent. Not so 
in the case of Brooks v. Marbery. Now while the law will not 
deprive a creditor who in good faith, and without notice of the 
grantor’s fraudulent design, has obtained a security for his debt, 
of the benefit of that security, it is not so regardless of every 
principle of sound public policy, and so destitute of morality, as 
to hold out such fraudulent deed as a premium for the accep- 
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tance of creditors, who for aught that appears, have never heard 
of it, or who, if they have heard of it, may never consent to 
avail themselves of its provisions. ‘The statute declares it 
‘clearly and utterly void.” No creditor has interposed to in- 
sist upon its validity, or claimed any benefit under it. The 
plaintiffs, whe have acquired a lien upon the effects in contro- 
versy, invoke the aid of the statute, and we are of the opinion 
that they were entitled to it. 

Our conclusion is, that the deed, upon the facts found by 
the jury, is void, and that the demand due from the garnishees 
to Davidson is liable to the plaintiff’s garnishment. ‘The judg- 
tment of the Circuit Court is therefore reversed, and the cause 
remanded. : 








Nore sy Rerorter.—On a subsequent day of the term at 
which the above opinion was delivered, the plaintiffs in error 
moved the court to amend its judgment so far as to render it 
here, instead of remanding the cause to the Circuit Court for 
further proceedings, to which the court made the following 
response : 


CHILTON, J.—I was of opinion, when the decision of this 
case was made, that the correct practice required us to render the 
judgment here, which the Circuit Court should have rendered 
upon the verdict; but my brethren think the practice, settled in 
Edmonds v. Edmonds, 1 Ala. 401, should be adhered to, and 
therefore hold that this cause should be remanded. In my 
view, the practice of remanding in such cases is in violation of 
the statute, unnecessarily prolongs litigation, and is opposed to 
the practice of this court in respect of other cases, between 
which and this, no sensible distinction can be made. 
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1. A married woman may, with the assent of her husband, endorse a 
bill or note payable to her, in her own name, and confer a valid title 
on her endorsee; and such assent may be presumed from circum- 
stances, 

2. Ifa husband permits his wife to take her children to a foreign coun- 
try, or to another State, of which he never becomes a resident, and 
there enter into business for their support and maintenance, and by 
her industry, she acquires rights and property, to which during his 
life he has asserted no claim, his assent, that she should act asa _feme 
sole, and as such, receive payment of debts contracted with and due 
to her, and endorse bills or notes acquired by her, in her own name, 
may be fairly and reasonably presumed. 

3. A married woman, who, haying separated from her husband in an- 
other State, has come to this State, and by her industry has for several 
years maintained herself and her children, the husband in the mean- 
time continuing to reside in the State whence she came, and assert- 
ing no claim to her acquisitions, is to be regarded as a _feme sole, and 
may by endorsement in her own name pass the title to a bill or note 
made payable to her. 

4. A plea in bar is sufficiently certain, if it prima facte shows a bar to the 
action as stated in the declaration, and if there exists any other fact 
or circumstance, not shown by the declaration or plea, that will 
avoid the bar, it should be replied. 

5. The provision in the statute of lirnitations, which authorises a plain- 
tiff to commence a new action within a year after the reversal of a 
judgment in his favor, &c., notwithstanding the time specified as a 
bar has elapsed during the pendency of the suit, will not authorise 
the institution of an action at law, under similar circumstances, after 
the dismissal of a bill in chancery touching the same subject matter. 
The statute has no application to a case of that sort. 


Error to the Circuit Court of Benton. Tried before the 
Hon. Thomas A. Walker. 


Tuts was an action of assumpsit, instituted on the 16th Oct. 
1847, by the defendant in error, as executor of ‘Thos. A. Pow- 
ell, deceased, against the plaintiff in error, to recover the amount 
of a promissory note for $2500, dated, Benton county, Ala., 26th 
Dec. 1840, and payable one day after date, to Mildred Hogue, 
by whom it was endorsed to said Powell. ‘The declaration is in 
the usual form on the note and the endorsement thereof, with the 
money counts added. Among other pleas the defendant plead- 
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ed, first, nun-assumpsit; secondly, the coverture of the payee at * 
and before the date of said note and her endorsement thereof ; 
thirdly, the statute of limitations of six years; fourthly, ne un- 
ques executor, &c. ‘There was a demurrer to the second plea, 
which was sustained by the court. To the third plea the plain- 
tiff filed three replications ; first, a subsequent promise ; secondly, 
that the plaintiff filed his bill in the Chancery Court of Benton 
against the defendant and Mildred Hogue, upon the several 
causes of action mentioned in the declaration ; that at a term of 
said Chancery Court, held on the — day of — 1846, a decree 
was rendered in his favor against the said defendant, which de- 
cree was afterwards at a term of the Supreme Court, in the year 
1847, on writ of error. reversed, and the bill dismissed; and that 
this suit was instituted within one year from the date of said 
judgment rendered by the Supreme Court, &c.; thirdly, that 
the note in fact was made in 1842, and not in 1840, the year in 
which it purports to have been dated. The defendant took is- 
sue on the first and third replications to the third plea, and re- 
joined to the second replication, ‘that the proceeding of said 
Chancery Court, mentioned in said second replication, is not 
one of the cases specified in the section, aumbered 86, found on 
page 328 of Clay’s Digest of the Laws of Alabama, nor was 
there ever any verdict rendered in favor of said plaintiff in the 
said proceeding of said Chancery Court.” There was a demur- 
rer to this rejoinder, and the court sustained the demurrer. 

The facts of the case, as presented by the bill of exceptions, 
so far as they are necessary for a correct understanding of the 
questions decided, may be thus stated. Mildred Hogue, the 
payee of the note, was, for many years prior to 1837, the wife of 
Jesse Hogue, and resided with him as_ his wife, in the State of 
Georgia. In shat year she left him, and came to Alabama with 
her children, where she and they have resided ever since. From 
1837 to 1840, she kept a boarding-house, then lived two years 
in the family of the defendant, and afterwards upon a farm, which 
she managed for herself. Jesse Hogue continued to reside in 
the State of Georgia, where he died in March 1847, without 
having asserted any claim to the note sued on or to any of the 
acquisitions of the suid Mildred. Since the commencement of 
this suit, the said Mildred has intermarried with the defendant in 
error. ‘There were several questions raised on the admission of 
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testimony, which, as they are not decided, it is unnecessary to 
notice. The court charged the jury, first, that if they believed 
from the evidence that Mildred Hogue had been abandoned by 
her husband for several years prior to the execution of the note ; 
that during this time she acted for herself, and resided in this 
State, and he in the State of Georgia; that they continued to live 
separate and apart up to the death of Jesse Hogue, in March 
1847 ; and that he never did assert any right to the note in his 
life-time, the said Mildred might well act for herself, so far as to 
take a note payable to herself aud endorse it to the plaintiff. Sec- 
ondly, that if they believed from the evidence that Mildred 
Hogue, the payee of the note, had for several years been living 
separate and apart from her husband, acting for herself, he resi- 
ding in Georgia, and she in this State, and the defendant ob- 
tained from her money or property for which the note was given, 
she would in law be presumed to be the meritorious cause of 
action, and if they further believed that her husband never as- 
serted his marital rights to the note in any way, and died before 
the commencement of this suit, the note would survive to her 
and she might endorse it to the plaintiff. 

The defendant asked the court to charge the jury that a note 
made payable to a married woman cannot be endorsed by her 
alone during the coverture, so as to enable her endorsee to main- 
tain an action on it in his own name. This charge the court 
gave as the general rule of law, but instructed the jury that 
there were exceptions, and that if they believed from the evi- 
dence that Jesse Hogue had abandoned his wife, or by cruel 
treatment had caused her to abandon him; that she was living 
in this State, acting for herself, when the note was made, and 
had been so living for several years, and that the said Jesse 
Hogue continued to live in Georgia, where he died, without 
ever having asserted a claim to the note, this would form an ex- 
ception to the rule. 

To the several rulings of the court in respect to the pleadings, 
and to the charges given, and the qualification of the charge 
asked, the defendant excepted, and now assigns them as error. 


Rice, for the plaintiff in error. 


Wuite & Parsons, for the defendant. - 
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DARGAN, C. J.—This action is founded on a promissory 
note made by the defendant, payable to Mildred Hogue, who 
endorsed it to the plaintiff’s testator. The evidence showed 
that Mildred Hogue, the payee, at the time the note was execu- 
ted, and also, at the time of the endorsement thereof, was a mar- 
ried woman, and that she and her husband lived together in the 
State of Georgia, until about twelve years ago, when she re- 
moved with her children to this Sate, where she has resided 
ever since. For some time, she kept a boarding-house, and af- 
terwards managed a small farm for herself, and her children. 
Jesse Hogue, her husband, never came to Alabama, but remain- 
ed in Georgia, where he died in the year 1847, never having 
asserted any title or claim to the note. ‘The testimony also 
tended to prove that the defendant promised to pay the endor- 
see, after he had acquired the note. These are the material 
facts, out of which grows the question, whether the endorsement 
of the vote by Mildred Hogue gave to her endorsee a title that 
would enable him to maintain a suit upon the note in his own 
naine. 

The general rule of law undoubtedly is, that if a bill or note 
be made payable to a married woman, whose husband is under 
no civil disability or incapacity, it is by operation of law payable 
to the husband, and he may endorse, or negotiate it, or sue upon 
it in bis own name; for the legal existence of the wife being 
suspended during the coverture, or rather incorporated into that 
of her husband, a promise to her during coverture is a promise 
directly tothe husband.—Commonwealth vy. Manly et al., 12 Pick. 
173; Jones.v. Warren’s Adm’r., 4 Dana333; Story on Bills, $92. 
This is the general rule, but it is subject to several exceptions, 
which are founded upon reason and justice. Thus for example, 
if the husband has abjured the realm, or if he is banished from 
his country, the capacity of his wife to contract isrestored. So, 
too, it is well settled, that if a bill or note be made payable to a 
married woman, although the title to it vests in the husband, if 
he sees fit to assert it, yet he may allow her to endorse it in her 
own name, and if he assents to her endorsement of it, (which 
may be presumed from circumstances as well as expressly prov- 
ed) her endorsee acquires a good title, not only as against the 
husband, but also against the parties to the bill. In the case of 
Cates v. Davis, 1 Campb. 485, the action was on a note payable 
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to Mrs. Carter, and by her endorsed to the plaintiff. It appear- 
ed on the trial that Mrs. Carter was the wife of one Cole, who 
was still living, but that she passed in the world as Mrs. Carter. 
]t was also shown that the plaintiff bad paid a valuable consid- 
eration for it, and when the note fell due, the defendant had ask- 
ed for indulgence and had promised to pay it. Lord Ellenbo- 
rough said that a husband may authorise his wife to endorse 
bills of exchange and promissory notes as his agent, and it may 
be presumed that he authorised her to endorse them in the name 
by which she was known to the world. In the case of Prest- 
wick v. Marshall, 7 Bing. 565, a bill of exchange was drawn and 
endorsed by a married woman in her name with the husband’s 
consent, and it was held that her endorsee could recover.. Again 
in the case of Miller v. Delamater, 12 Wend. 433, a note was 
made payable to a feme dwm sola, and she endorsed it after 
her marriage in her own name, under circumstances that war- 
ranted the presumption that it was done with the husband’s con- 
sent. The Supreme Court of New York beld that her endor- 
see was entitled torecover. Judge Story in his treatise on bills, 
after stating the general rule that a bill payable to a married wo- 
man is payable to ber husband, says, “and he may at his elec- 
tion endorse, or negotiate it, or sue on it in his own name, or 
jointly in the name of himself and his wife; or he may allow her 
to endorse or negotiate it in her own name, and in this case, it 
may be declared on as a bill endorsed by the husband, or by the 
wife with his consent, and thus a good title will be shown against 
the husband, as well as the other parties to the bill.”—§ 92. 
‘These authorities fully satisfy my mind that a bill or note paya- 
ble to a married woman may be endorsed by her in her own 
name with the assent of her husband, and her endorsee will ac- 
quire a valid title ; and this assent of the husband may be pre- 
sumed from circumstances, as well as expressly proved ; and I 
should hold that the circumstances under which this note was 
made and endorsed would fully justify the jury in coming to the 
conclusion that the husband assented to the endorsement. It is 
true, there was no evidence that he ever knew of the existence 
of the note; but if a husband permits bis wife to take her chil- 
dren to a foreign country, or to another State, and there enter in- 
to business for their support and maintenance, and by ber indus- 
try she acquires rights and property to which he never asserted 
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any title during his life, nor ever came to the country where 
she had located, it must be presumed that he intended that she 
should contract in reference to property as a _feme sole, and as 
such, might receive payment of debts contracted with and due 
to her, and endorse bills or notes which she had acquired ; and 
thus his assent to the endorsement of the note in question might 
be fairly and reasonably infered. 

But there is still another exception to the general rule that a 
note or bill payable to a married woman is payable to the hus- 
band, under which the plaintiff’s testator acquired a valid title 
to the rote. In the case of Gregory v. Paul, 15 Mass. 31, it 
appeared that the plaintiff was a married woman ; that she aod 
her husband were British subjects ; that her husband never had 
been a resident of Massachusetts, but that the plaintiff had been 
sbandoned by her husband, and for the last five years had resi- 
ded in that State, and maintained herself as a single woman. 
The court held that she was entitled to recover. .So, in the case 
of Phebe Abbott vy. Bailey, 6 Pick. 89, it appeared that the 
plaintiff was a married woman; that she and her husband resi- 
ed in New Hampshire together, until, by his cruelty, he drove 
her off; and that she then came to Massachusetts and support- 
ed herself, her husband still being a resident of New Hampshire. 
The court held that New Hampshire and Massachusetts must be 
considered as governments foreign to each other in determining 
whether the plaintiff could maintain the action, and on the ground 
that the husband had never been a resident of Massachusetts from 
the time the plaintiff became such, allowed a recovery. Judge 
Story also says, that a married woman, resident io any country, 
whose husband is an alien and never has been in that country, 
is restored to her capacity to contract.—Story on Bills. § 91. 
It is true, that in the cases cited from Massachusetts, it appear- 
ed in the one, that the husband abandoned the wife, and in the 
other that he drove her off without the means of support, whilst 
the record before us does not show the reason why Mrs. 
Hogue and her husband separated. But we would not presume 
the fault to be hers for the purpose of defeating this action. Her 
conduct, so far as we are informed by the proof, has been un- 
exceptionable since she has been a resident of this State, and by 
her industry she has maintained herself and her children. To 
deny to a married woman, thus situated, the capacity to contract 
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might deprive her of the means of living, and thus bring about 
herruin. I think it clear that, as her husband was never a resi- 
dent of this State, and never asserted, during his life, any right 
to the note, the endorsement of Mrs..Hogue gave to the plain- 
tiff’s testator a valid title, and that the suit may be maintained 
by the plaintiff for its recovery. This view shows that the in- 
structions of the court were substantially correct. 

We now propose to examine the questions growing out of the 
pleading. The second plea avers simply that at the time of the 
making of the note, and the endorsement of it by Mildred Hogue, 
she was a married woman. To this plea there was a demurrer 
and the demurrer was sustained. We think the court erred in 
sustaining the demurrer. ‘The declaration does not allege the 
endorsement was made by Mrs. Hogue, with the consent of her 
husband, and the question presented by the pleadings is simply 
whether a married woman can endorse in her own name a bill or 
note payable to her after the marriage. Asa general rule she 
clearly cannot, but she may, under certain circumstances that 
form an exception to the rule. We think that instead of demur- 
ring to the plea, the plaintiff should have replied the facts that 
gave validity to her endorsement. We do not understand that 
a plea in bar must be of such degree of certainty as to preclude 
a conclusion otherwise, but itis sufficient if prima facie it shows 
a bar to the action as stated in the declaration, and if there exists 
any other fact or circumstance, not shown by the declaration or 
plea, which would avoid the bar, it should be replied. We 
would not, however, reverse the judgment for this error, for the 
defendant has had the full benefit of this defence under the gen- 
eral issue.—Barron v. Vandvest, adm’r., 135 Ala. 232. 

The third plea of the defendant was the statute of limitations 
of six years. To this plea, there are three replications: First, 
a subsequent promise; secondly, that the plaintiff filed his bill 
in equity against the defendant upon the several causes of action 
mentioned in the declaration, and a decree was rendered in his 
favor by the Chancellor, in the year 1846, but that this decree 
was reversed, and the bill dismissed by the Supreme Court in 
1847, and that this suit was commenced within a year from the 
time the bill was dismissed by the Supreme Court. The third 
replication is, that the note in fact was made in 1842, and not 
in 1840, the time it purports to bear date. The defendant took 
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issue on the first and third replications, and rejoined to the sec- 
ond. The plaintiff demurred to this rejoinder, and thus the 
sufficiency of the second replication to the third plea is present- 
ed for consideration. It is provided that if judgment, in any of 
the several actions named in the act of limitations, be given for 
the plaintiff and the same is reversed by the writ of error, or if 
verdict is rendered in his favor, and the judgment is arrested 
and rendered against him, then the plaintiff, his heirs, executors, 
or administrators, may commence a new action within one year 
from the time such judgment shall be rendered against the plain- 
tiff—Clay’s Dig. 32S. When a suit at law is pending, another 
suit for the same cause of action cannot be instituted by the 
plaintiff; and a if second suit is improperly commenced, it may 
be abated. Hence if judgment be rendered against a_ plaintiff 
for a defect of form, not touching the merits, he would be with- 
out remedy if the statute had perfected the bar during the pend- 
ency of the first suit. ‘To remedy this defect, the act refered to 
was passed. It contemplates the bringing of another suit within 
a year after a judgment in a suit at law, for the same cause of 
action, had been rendered against the plaintiff, but not upon its 
merits. It is very clear that it does not authorise the bringing 
of suit at law, within a year after a bill in equity is dismissed, 
because the bill was filed to recover the same subject matter. 
The court erred, therefore, in sustaining the plaintiff’s demur- 
rer to the defendant’s rejoinder to the second replication to the 
third plea, and for this error we are compelled to reverse the 
judgment. 

It is not necessary, we think, to examine the other questions 
growing out of the assignment of errors, for the view we have 
taken of the merits of this case will enable the parties to try the 
cause according to law, and in the meantime the certificate of 
the presiding magistrate of Habersham county, Georgia, can be 
corrected so as to conform to the act of Congress. Let the judg- 
ment be reversed, and the cause remanded. 


CuitTon, J., not sitting. 
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McKISSACK et at. vs. DAVIS et ats. 


1. Where a motion is made to enter satisfaction of an execution, whether 
the alleged satisfaction appears by the sheriff’s return or otherwise, 
the plaintiff is entitled to notice. and an order directing satisfaction to 
be entered, without snch notice, is consequently erroneous. 


Error to the Circuit Court of Chambers. Tried before the 
Hon. John J. Woodward. 


Rice, for the plaintiffs. 
Ricwarps, for the defendants. 


PARSONS, J.—The plaintiffs in error recovered a judg- 
ment against part of the defendants in the court below, and 
other defendants afterwards became parties by means of a bond 
for a supersedeas, in which they were sureties. From this 
judgment various executions were issued successively, until the 
spring term 1849, when, on motion of the defendants, the court 
ordered satisfaction of the judgment to be entered. This was 
done on the affidavit of a witness, stating that the same had been 
paid. It does not appear that the plaintiffs had any notice of 
the motion, and therefore the order to enter satisfaction upon an 
affidavit of payment was clearly erroneous.—Baylor v. McGre- 
gor et al., 1 Stew. & Port. 158; Clements v. Crawford, 1 Ala. 
531. It appears, indeed, that the sheriff entered satisfaction on 
one of the executions, but it was not the one that was issued 
last. It distinctly appears, however, that the court did not act 
upon that entry, but acted solely upon the affidavit of payment. 
The sheriff’s proceedings appear to have been irregular in sev- 
eral respects. His entry of satisfaction on the execution, under 
the circumstances, is liable to observations, if it were necessary. 
The plaintiff had a right to require something more specific 
from the sheriff, than what appears by his return, if it may be 
called a return. Perhaps if the sheriff should be required to 
state the facts explicitly, it might appear that the execution was 
not satisfied. But as the court ordered satisfaction to be en- 
tered, that, while in force, deprives the plaintiffs of the chance of 
having the return amended by the sheriff, and of having another 
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execution for his debt. Hence, in every case of a motion for 
an order to have satisfaction entered, whether the fact appears 
by the sheriff’s return or otherwise, it is proper to notify the 
opposite party. 

The order directing satisfaction to be entered is reversed. 





HOYT, FORD & ROBINSON vs. MURPHY. 


1. According to the construction placed upon the statute, allowing 
partners to be sued severally, it Coes not authorise a demand due by 
the firm to be set off against a separate debt due to one of the partners. 

2. Where, upon the dissolution of a partnership, one of the partners, 
upon valuable consideration, agrees with the other to pay all liabili- 
ties of the firm, such agreement will authorise a joint creditor, al- 
though not a party to the agreement, to treat his demand as the sev- 
eral debt.of the partner who has thus assumed its payment, and to 
set it off in a suit, brought by such partner to recover a debt due to 
him individually. 

3. A partner, who is still liable to the creditor for the demand in con- 
troversy, is not a competent witness for him, to prove that, as be- 
tween him and his co-partner, the latter has, by agreement, made the 
debt several and assumed its payment. 


__ Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Srewakt, for the plaintiffs. 


CampBELL, for the defendant: 

1. The separate debt of the plaintiff cannot be defeated by 
an off-set of a joint debt. The debt offered by the defendants 
is due from Murphy & Brack, and is an open account. The 
debt is joint—2 Saun. Pl. & Ev. 789; 2 Sum. 409; 2 Bibb, 
86; 4 Rand. 359; 1 Port. 232; 5 Ala. 110. 

2. The principle we have announced controls this case, un- 
less the statutes of the State have destroyed the joint character 
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of the debt, or it has beea destroyed by the act of the parties. 
The act of 1839, proceeds upon the conclusion that the part- 
nership liability is a joint one, and does not survive at law. It 
furnishes a legal remedy corresponding to the equitable remedy, 
but retains the conclusion that the demand is a joint one. 

3. The act of 1818 does not change the joint quality of the 
demand. Thatact only allowed a creditor of a partner to sue on 
one or more. It did not affect the law of set-off.—Vonpheel v. 
Conally, 9 Port. 452. 

4. The plaintif€’s argument only contradicts the conclusion 
heretofore adopted by the court, and which the act of 1839 sup- 
ports, viz: That the joiat nature of the demand was not affected 
by the statute of 1818, and therefore that the law of set-off was 
not changed. 

5. The parties have done nothing to change their positions to 
this claim. The defendants (Hoyt & Co.,) hold both parties to 
it. Murphy has made no separate promise to them to pay it. 
It stands as a legal claim, unaffected by any act of the creditor 
and debtor, who alone could charge it. The agreement hetween 
Murphy & Brack, as shown in the bond and other papers, does not 
change it. Brack alone has a remedy on that bond, and the 
execution of the bond by Murphy does not alter the plaintiff’s 
position at law. 

6. Brack was an interested -witness.—1 Ala. 65; 14 ib. 764; 
16 ib. 448. 


CHILTON, J.—The plaintiffs in error, being sued by J. 
H. Murphy, insist that they should have been allowed to set- 
off against his claim a demand due them from the late firm of 
Murphy & Brack. 

The set-off is claimed upon three grounds; first, it is contend- 
ed that the statute, giving a several right of action against either 
of the partners, makes this demand the several demand of Mur- 
phy, as wellas the joiat debt of Murphy & Brack, and that since 
the plaintiffs in error could have sued Murphy alone upon their 
demand, they but assert that right in insisting upon their plea of 
set-off, which is in the nature of a cross action; secondly, that 
Murphy, conceding the demand against him to be joint, had 
waived, and had the right to waive this objection, having treat- 
ed it as his several liability, as shown by the proof set out in the 
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bill of exceptions; and thirdly, that having covenanted with 
Brack, upon the dissolution of the firm, that he would pay this 
demand, and exonerate Brack from its payment, and having 
received funds for the purpose of making such payment, as the 
consideration of his separate undertaking, an action has accrued 
to the plaintiffs, to recover from him this debt. 

If all, or either of these positions can be supported, then the 
set-off is available, and the court below erred in rejecting it. 

Since the statute authorises the prosecution of an action against 
an} one or more of the members of a firm, upon their co-part- 
nership liability, it is difficult to determine upon what principle we 
can deny the right of set-off of such demand, when one of the 
partners sues the creditor of the firm. The set-off is in the na- 
ture of a cross action, and as a general rule, is allowed to be 
pleaded, when the defendant could maintain his action at law 
against the plaintiff, upon the demand sought to be set off, and 
in the same right. But this court has heretofore settled the 
construction of the statute, which authorises the partners to be 
sued severally. In Pierce v. Bass, 1 Port. 232, it was held 
that the individual debt of one partner could not be set-off against 

adebt due the firm. In Vonpheel & McGill y. Conally, 9 Port, 
452, it was held that the defendant could not set-off a partner- 
ship demand in a suit brought against him upon his liability to 
one of the partners ; which seems to be the situation of the lia- 
bilities in the case before us. There are other decisions to the 
saine point, but these may suffice to show the settled construc- 
tion which this court has placed upon the statute, and from which 
we do not feel at liberty to depart. 

As, under the above construction of the statute, the defend- 
ant could not properly be allowed the set-off, by reason of his 
right to maintain an action against Murphy, one of the members 
of the firm, for the recovery of the partnership demand, let us 
next examine whether this right was confered by the arrange- 
ment entered into between Murphy and Brack. 

The defendants offered evidence tending to prove, that upon 
the dissolution of the firm, Brack assigned to Murphy his inter- 
est in the partnership assets, in consideration of the receipt of 
which, Murphy agreed and covenanted with him to pay the debts 
of the firm, this demand in favor of the plaintiffs in error being 
one of them. It was further proposed to be proved that Mur- 
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phy had regarded the demands due the firm, after this arrange- 
ment, as his individual property, and had given a receipt to the 
defendants for one of them in his individual name. The Circuit 
Court ruled out the testimony relating to this agreement, and 
held that although Murphy had received the assets of the firm 
to pay this demand, and by the arrangement, made this his sev- 
eral debt, as between him and Brack, still as the latter was liable 
to Hoyt, Ford & Robinson, it was, as to them, a joint demand, 
and consequently could not be set-off, unless Murphy had di- 
rectly promised the defendants below to pay it. 

It is very clear that a joint demand may be set-off against an 
individual liability by the agreement of the parties, and that the 
plaintiff may waive his objection to the set-off by failing to in- 
sist upon it, when the set-off is pleaded in the court below.— 
Bright v. Wilson, 7 B. Monr. 122. But in this case, the agree- 
ment to pay the demand insisted on, by way of set-off, was made 
with Brack, and not with the plaintiffs in error, and as there is 
no privity between the firm of Murphy & Brack and the plain- 
tiffs in error, it is contended that they cannot avail themselves 
of the agreement to treat this as the several demand of Murphy. 
In Huckabee v. May, 14 Ala. 263, we had occasion to examine 
very fully the question now presented, and we there held that 
where the debtor sold and delivered property to a third party in 
consideration that such third party would pay off and discharge 
certain specified debts, the creditors, whose debts were thus 
agreed to be paid, could maintain assumpsit against the party 
contracting to pay them, although such creditors were not par- 
ties to the agreement. Had the defendants below been allowed 
to establish what the proof offered by them tended to show, that 
Murphy, in consideration of the receipt of the partnership assets, 
had agreed with his co-partner to pay this demand, (and the re- 
citalz in his bond tend to prove this,) we should be unable to 
perceive any real difference in principle, between that case and 
the one before us. Here, as in that case, property is transfered 
to the party, against whom the right of action is claimed by the 
creditor, on his covenant to pay the debt. His promise to pay 
is absolute, and to save the other member of the firm harmless. 
Here, as in that case, the creditor may, if he choses, still pro- 
ceed against the original debtor, whose liability is not extinguish- 
ed, and we see no reason why, in this case, as well as in that, 
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(if the proof be made,) the creditor may not elect to proceed 
against the party, who, in consideration of the receipt of effects, 
has made the debt his own, as between him and the original 
debtor. That this demand was due from the firm, instead of 
an individual, can make no difference, or if it does, the differ- 
ence is in favor of the plaintiffs in error, since Murphy, who, by 
the agreement with Brack, has made this his several debt as be- 
tween them, was bound before the agreement was entered into, 
to pay it. If he has made it his individual debt by assuming its 
payment to Brack, his co-partner, upon the consideration of re- 
ceiving funds for its payment, the creditor has the right to elect 
$0 to treat it, and to insist upon it as a set-off, as he might re- 
cover it by his action. We think, therefore, the proof propos- 
ed was relevant, and should have been admitted, and that the 
court mistook the law as to its effect upon the question of set-off. 

As respects the competency ef Brack, as a witness for the 
plaintiffs in error, we have several decisions which show the 
court correctly excluded him as an interested witness.—Lewis 
v. Post & Main, 1 Ala. 65; McCall v. St. Clair, 14 ib. 764; 
Dickson v. Collins & Co., 17 Ala. 685; Aston v. Jemison, ib. 

For the error in the ruling of the court, as to the admissibility 
of the evidence proposed in respect to the set-off, the judgment 
must be reversed, and the cause remanded. 


~ Darean, C. J., not sitting. 


PAYNE er ats. cs. THE GOVERNOR, vse, &c. 


1. If a writ issued from a court of competent authority has been su- 
perseded, after it has come into the hands of the proper officer, it is 
the duty of the party against whom it issued to have the officer no- 
tified of the supersedeas, in such manner, toes he will be protected 
in refusing to execute the writ. 

2. An officer, having a valid execution in his handy must be served 
with a written order from competent authority, requiring him to sus- 
pend all action upon it, before he can be held liable for obeying its 
mandate. 
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Error to the County Court of Mobile. 


Payne, the plaintiff in error, with sureties on his official 
bond as constable, was sued by the Governor for the use of 
Geo. W. Torrance to recover for selling a quantity of wood, 
which he had levied on under an execution in his hands, after 
the execution had been superseded by certiorari. The defence 
relied on was that Payne, the constable, had no sufficient notice 
of the certiorari and supersedeas. It appears by the bill of ex- 
ceptions that the constable had in his hands, at the time, the exe- 
cution refered to and an order of sale issued by the justice of 
the peace on an attachment, and that the justice, on whom the 
certiorari and supersedeas were served, issued no written no- 
tice to the constable requiring him to suspend proceedings un- 
der the execution and the levy he had made thereon, but merely 
informed him verbally that the supersedeas had been served on 
him, and that he did not believe it affected the execution, though 
of that he must judge for himself. The court charged the jury 
that if the constable was informed by the justice that a superse- 
deas had issued, he ought to have examined it, and if he pro- 
ceeded to sell without doing so, he was liable on his bond for a 
breach of official duty. This is now assigned as error. 


Rapier, with whom was Hopkins, for the plaintiffs in error: 
The charge of the County Court was erroneous, because it in- 
sisted that the constable was a mere ministerial officer; that he 
was entitled to an official notice from the justice of the peace, 
whose process he was executing, and that a mere casual remark 
by the justice of the peace that a certiorari had been served 
upon him, was not an official notice; and secondly, because the 
charge implies that it was a violation of the constable’s official 
duty to sell after levy made.—9 Johns. 66; 13 Wend. 664. 


JaRnaGIn, for the defendant: 

The plaintiff in error, upon receiving notice of the award of 
the certiorarz in this case, should have re-deliyered the property 
levied on to defendant in error and returned the process to the 
Circuit Court, or he became liable and would not be protected 
upon a sale by an indemnity bond.—See Murray, adm’r, v. 
Ezell, 3 Ala. 148. 


ie " au nee aegis 


: 
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It is not essential to the efficacy of a supersedeas, that it 
should be executed by a sheriff or other officer; but a delivery 
of a'spersedeas by the defendant in execution, or other person, 
to the officer who has in his hands the process to be superseded, 
is effectual for all legal purposes. — Welch v. Jones, 11 Ala. G60. 


DARGAN, C. J.—An officer, who obeys the mandate of a 
writ issued from a court of competent authority, must be pro- 
tected by law, so long as he acts within the line of his duty,— 
(Lyon v. Goree, 15 Ala. 36; Cogburn & Powell v. Elliott & 
Spence, 15 ib. 549,)—and if the writ has been superseded, then 
it is the duty of the party, against whom it issued, to have the 
officer notified of the supersedeas in such manner that he will 
be protected in refusing to proceed with the execution of the 
writ. These rules we think too obvious to be controverted, 
and applying them to the bill of exceptions, they show that the 
courterred. The executions, under which the wood was sold, 
had been issued to the constable and levied before the order for 
a certiorari and supersedeas had been obtained. They were 
served on the justice of the peace, it is true, before the sale, 
but he issued no order of supersedeas, nor had the constable 
any notice of the supersedeas, so far as is disclosed by the bill 
of exceptions, except in a casual conversation between him and 
the justice of the peace, in which the justice expressed his 
doubts, whether the executions were superseded or not, although 
he thought the order of sale which he had also issued was sus- 
pended. 

We can lay down no other rule of intercourse between a con- 
stable and a justice of the peace than that which obtains be- 
tween the Circuit or County Court and the sheriff; and we ap- 
prehend that it would not be denied, that the saeriff must be 
served with a written order, requiring him to suspend all action 
upon an execution in his hands, before he could be made liable 
for executing it. When a supersedeas is issued to him by pro- 
per authority, he is bound to obey it, and this will be his pro- 
tection ; but we do not perceive how he could be protected by 
a conversation with the clerk, or even with the judge, in which 
he was told the writ was superseded, if in fact it was not. The 
sheriff may, therefore, require a supersedeas to him directed, 
before he can be made a trespasser for executing the writ, and 
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if this be not served on him, and he proceeds to sell the pro- 
perty of the defendant, we see no reason, or justice, in holding 
the sheriff liable. This view shows that the court erred, for it 
is not pretended that any supersedeas was issued to the consta- 
ble. He acted under executions lawfully issued, and instead 
of their being superseded in any manner by the justice of the 
peace, in the conversation shown to have taken place between 
them, the justice expressed the opinion that he might proceed 
to sell under the executions, notwithstanding the certiorari and 
supersedeas that had been served on him, the justice; but that 
he could not sell under the order of sale, which was a distinct 
process. Such intercourse as this between the justice and his 
constable, cannot be considered as of an official character, and 
the constable is not bound to regard it. It is his duty to obey 
the mandate of the writ, and if this has been superseded, then 
he should be commanded not to execute it, and this command 
should be of such a character as to afford him protection. 

As the ruling of the court, as shown by the bill of exceptions, 
is opposed to the view we have taken, the judgment must be 
reversed, and we do not think it necessary to examine the ques- 
tion, whether the declaration shows a breach of the official bond 
of the defendant as constable. 

Let the judgment be reversed and the cause remanded. 


READ vs. WALKER. 


1. Where a vendee of land, who has paid the purchase money, and, by 
the terms of the bond, has a present right to the title, files his bill to 
rescind the contract, and for an account of the purchase money raid, 
&c., the general charge, that the defendant has no title to the land, 
that it is encumbered with the dower of the wife of D., one of the pre- 
vious owners, and that it will be impossible for the defendant to pro- 
cure a title for many years to come, makes out at least a prima facie 
case. of equitable cognizance, and is sufficient to require the defend- 
ant to answer. 

2. Where the vendor has no title, and cannot procure or cause one to 
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be made, the law does not impose on the vendee the useless ceremo- 
ny of preparing and tendering a deed, before he can apply to a court 
of equity for a rescision of the contract, since he would not be bound, 
under such circumstances, to accept the deed, although the vendor 
should be willing to execute it. 

3. Where a vendee of land seeks by his bill a rescision of the contract, 
and an account for purchase money paid, and improvements, an 
averment, that, in the event of a rescision of the contract, he will 
lose a considerable portion of the purchase money, and of the amount 
due for improvements, if he is compelled to abandon all recourse 
upon such interest in the land as the vendor has, and to trust to the 
personal responsibility and solvency of the vendor, shows a sufficient 
excuse for the retention of possession. 

4. The false representation of the vendor, as to the existence of a ma- 
terial fact, constituting an inducement to the contract, and upon 
which the vendee relied, and had a right to repose, in concluding the 
purchase, entitles the latter to rescind the contract in a court of equi-’ 
ty, although the vendor may not have known that such representa- 
tion was false; for, as his ignorance does not avert the injury, so 
neither does it destroy the remedy. 

5. But, whether in that case the vendee should be allowed to rescind 
without first abandoning possession—Qurre ? 

6. The chancellor correctly refused to open a decree predicated on the 
defendant’s default, when the only ground set up in the petition for a 
re-hearing was that the defendant neglected to appear and answer in 
obedience to the subpe@na, under the supposition, that the case 
would merely be docketed at the first term of the court and stand for 
trial at the succeeding term. 


Error to the Chancery Court of Benton. Tried before the 
Hon. David G. Ligon. 


J. B. Martin & Bexser, for the plaintiff: 

1. The statements and allegations of the bill must show 
that tlie Chancery Court had jurisdiction, and that the com- 
plainant was entitled to the relief prayed. In this case the com- 
plainant seeks a rescision of the contract, without abandoning 
possession, and therefore, must not only show a demand of title, 
or an inability on the part of the defendant to make it, but that 
there was fraud on the part of the latter, or that he was insol- 
vent.. The existence of these facts, constituting as they do, the 
foundation of the complainant’s suit, must be positively stated.— 
Story’s Eq. Pl., §§ 28, 244-55-6-7 ; Lord Uxbridge v. Stave- 
land, 1 Vesey, sen. 56; Mitford’s Eq. Pl., 163; Barbour’s Ch. 
Practice, 36; Spence v. Duren, 3 Ala. 251; 4 Gill & John- 
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son, 7; Hawley et al. v. Wolverton, 5 Paige, 522; Hartwell v. 
Blocker, 6 Ala. 581; Latham v. Morgan et al.,1 S. & McC. 611. 
2. The representations impated to the vendee in reference to 
his title by complainant’s bill, must be construed to have been 
matter of opinion. Fraud is never infered, if any other reason- 
able construction can be placed upon the acts or declarations of 
a party.—French v. Garner, 7 Port. 549; Kennedy’s Ex’rs. v. 
Kennedy’s Heirs, 6 Ala. 604; Spence v. Duren, 3 ib. 251; 
Steele v. Hinkle, 3 ib. 358; Latham v. Morgan et al., supra. 

3. There being no sufficient allegation that the vendor was 
unable to make titles, the vendee should have tendered to the 
vendor a deed, and made a demand for titles, when he would 
have had the right to have required an abstract of the latter’s title, 
by an examination of which, he might have determined advised- 
ly as to their character and sufficiency—Sugden on Vendors, 
182; Seward v. Willock, 5 East. 198; Wade v. Killough, 5 
Stew. & P. 450; Smith v. Robinson, 11 Ala. 840. 

4. A vendee who seeks to rescind a contract of sale while he 
retains the possession, and enjoys the benefit of the contract, 
should, in the absence of fraud, show that the vendor is insol- 
vent, and this being necessary, must be charged.—Duncan v. 
Jeter, 5 Ala. 604; Long & Long v. Brown, 4 ib. 622; Bar- 
nett v. Gaines et al., 8 ib. 373; Parks v. Brooks, 16 ib. 529. 

5. Insolvency is neither charged, nor is it the legitimate in- 
ference from the facts stated.—Story’s Eq. Pl., § 256; Spence 
v. Duren, supra; Parks v. Brooks, supra; James v. McKenan, 
6 Johns. Ch. 544; Latham v. Morgan et al., 1S. & McC., 611. 

6. The re-opening of a cause, for the purpose of permitting a 
party to defend, is a matter of sound discretion with the chan- 
cellor, and the record shows that it was improperly exercised un- 
der the circumstances.—1 Johns. Ch. 539 ; 2 Bro. Ch. 279. 


Rice & Moreau, for the defendant: 

1. Even where a conveyance has been accepted by the ven- 
dee, he may resort to chancery for a rescision of the contract, 
and a return of the purchase money paid, when a fraud has been 
committed upon him by the false representation of the vendor, 
that he had title, when he had none, without abandoning the 
possession.—Greenlee v. Gaines, 13 Ala. 198; Buchanan v. 
Alwell, 8 Humph. 516. 








326 ALABAMA. 
Read v. Walker. 








2. ‘‘ Nothing is more common than for courts of equity to set 
aside contracts for material misrepresentations upon which the 
purchaser has relied to his detriment, and on which he had a 
right to repose, even though such misrepresentations were made 
through mistake, inadvertence, or ignorance. ‘They are consid- 
ered, as constructively fraudulent, because their effect has been 
to impose upon and deceive the purchaser.” ‘* He who affirms 
either what he does not know to be true, or knows to be false, 
to another’s prejudice and his own gain, is, both in morality and 
law, guilty of falsehood,’’ and must answer for it.—Munroe v. 
Pritchett, 16 Ala. 785; Tucker v. Woods, 12 Johns. 190. 

3. In every such case as is made by the bill, the purchaser 
may either bring his action at law, or file his bill for relief. But 
the bill in chancery is the better remedy, as it may ‘enable the 
court to create a trust in favor of the injured purchaser.””-—Cul- 
lum v. Bank, 4 Ala. 35, and cases there cited; Camp v. Camp, 
2 ib. 632; Young v. Harris, 2 ib. 108; Buchanan v. Alwell, $ 
Humph. 516. 

4, In such a case as this, abandonment of possession is not a 
pre-requisite to the vendee’s right to relief, and if any excuse 
for not abandoning the possession is necessary, it is sufficiently 
given in the bill. The allegation as to the pecuniary condition 
of the defendant, is, when taken with the other allegations in the 
bill, equivalent to an allegation of insolvency of the vendor—it 
is a much stronger allegation on that subject than that made and 
held good by this court, in Graham v. Tankersly, 15 Ala. 634. 

5. The refusal of a new trial, or re-hearing by the chancellor, 
is not revisable by the Supreme Court.— Walker v. Blassin- 
game, decided June Term, 1850. 


CHILTON, J.—This bill was filed by Clement Walker 
against Edwin T. Read, and avers that the complainant, togeth- 
er with Irby Wynn, purchased of the defendant the west half 
of section fourteen, in township sixteen, in range twenty-seven; 
also, the west half of the south-west quarter of section twenty- 
three, in the same township and range, at the price of five thou- 
sand dollars ; that complainant and Wynn gave their two notes 
for the purchase money to Read, each for one halfof said sum, 
one due 25th Dec. 1846, the other.a year after that period, 
which notes have been collected by law from the complainant 
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by Read; that complainant purchased out Wynn’s interest: in 
said land, and that Read executed his title bond to the said com- 





plainant and Wynn, and has never made them a deed for the ~ 


same. The bill avers that at the time of the purchase of the 
land from Read, complainant and Wynn were wholly ignorant 
of the condition of the title of Read, but that their vigilance was 
lulled to repose, and their inquiries on that subject silenced by 
the representations of said Read, that he would make, or cause 
tobe made to them, good and sufficient bona fide title in fee simple 
to the same, when they should pay the purchase money ; and 
that, being ignorant of the inability of said Read to make, or 
cause to be made to them, any such title, as he represented he 
could and would make, they confided in, and relied on the rep- 
resentations of said Read, and were thus induced to purchase 
said land at said price, which was the full value thereof, and 
more than it is now worth, having since depreciated in value ; 
that had they known of the want of title in Read, they would 
not have concluded the purchase ; that since the purchase com- 
plainant has made many valuable improvements on the land; that 
complainant and Wynn did not ascertain, until after the pur- 
chase money was fully paid, that Read could not make such 
title as he had stipulated to make by his bond, and as he repre- 
sented he could make; that he has no legal title to the land ; that 
his pretended claim is disputed by others, who claim adversely 
to him, and is clouded with doubts, difficulties and incumbran- 
ces, and that it is impossible that he can, for many years to come, 
acquire any valid legal title to the same. Complainant charges 
(not as facts within his knowledge, but upon information and be- 
lief,) that the title to the land is in the Government of the United 
States; that said Read claims, either mediately or immediately, 
through a company associated for the purpose of speculating in 
lands, whose member’s names are given, and who resided in the 
State of Georgia; that this company pretended to have purchased 
from Creek Indian reservees, under the treaty of 24th March 
1832; that two of the members of said company have departed 
this life, leaving widows and children of very tender years ; that 
the widows and minor heirs of the deceased members claim dow- 
er and interests in said land, and that in consequence of conflict- 
ing claims to the same, no patent has issued to any one. It is 
also avered that Read is willing to execute a deed, but the bill 
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charges that complainant is unwilling to accept any conveyance, 
because (if he have any title,) it is defective and imperfect. and 
clogged with claims for dower and other incumbrances, and op- 
posed by other conflicting claims made in behalf of minors and 
others, and the said Read has no such title as by his bond he 
bound himself to make. Complainant, therefore, has deemed 
unnecessary to make any more formal demand of title from him; 
that he does not pretend to exact accuracy in the matters above 
stated, upon information and belief, but he has stated what he 
believes, and all that he can learn as to the condition of the title 
to said land, and that the several matters above set forth are 
within the knowledge of Read. 

It is further alleged ‘that in the event of a rescision of said 
contract, (which is prayed by the bill,) complainant will lose a 
considerable portion of said purchase money, and the amount 
which will be due him for valuable improvements made by him 
on the land, if he is compelled to abandon all recourse upon 
such interest as Read has in it, and to trust to the personal re- 
sponsibility and solvency of Read, whose property, aside from 
his interest in said land, is not of sufficient value to pay his debts 
and to enable him to respond to the complainant for the pur- 
chase money and the value of the improvements made by him, 
and that in the event of a rescision, complainant has just reason 
to fear, and does fear, that he shall lose, in whole or in part, the 
benefit of the court’s decree, unless a lien is decreed upon the 
land for its satisfaction. 

The bill then prays for a rescision, the ascertainment of the 
amount due complainant for purchase money, and improvements, 
and that.a.lien be decreed upon Read’s interest in the land for 
the satisfaction of such amount, unless paid by Read, and for 
general relief. 

The bill was. filed 10th May 1849, and a subpeena, issued on 
the same day, was duly executed on the defendant on the 10th 
day of June; following. On the 16th July, of the same year, a 
decree pro confesso was duly entered in the Register’s office 
against Read for failing to answer. At the succeeding term of 
the Chancery Court, the chancellor decreed a rescision of the 


- contract, and that an account be taken of the improvements and 


purchase money, as also of the rents and profits, reserving other 
questions until the coming in of the report. This decree was 
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temporarily suspended by order of the chancellor in vacation, 
upon a petition for re-hearing, but at the succeeding term the 
motion to re-hear was denied. We have thus carefully refered 
to the allegations of this bill, for the reason that it is very inge- 
niously and ably contended before us, that admitting them to be 
true, as the default of Read, and the decree pro confesso pred- 
icated upon it, required the chancellor as well as this court to 
regard them, still they do not set forth sufficient equitable ground 
to justify a rescision of the contract. 

The main objection insisted on against the bill is, that the ven- 
dee retains the possession, and seeks to avoid the sale, but does 
not make any sufficient averment of either fraud on the part of 
the vendor, or that he is insolvent. 

The bill, itis true, is not very artificially drawn, and many of 
its allegations, which might as well, perhaps better, have been 
omitted, are vague and uncertain, but still it is impossible to say 
that, admitting all its allegations, a ground for equitable relief is 
not made out. It shows a compliance on the part of the com- 
plainant with his part of the contract. He has paid the purchase 
money in full, and title is due him to the land. It is then sub- 
stantially avered, not only that the vendor made untrue asser- 
tions at the time of the contract as to his ability to make title, 
but that even up to the time of filing the bill he had no legal ti- 
tle, but that the same was in the United States, and claims were 
asserted for dower on the part of the widows of two persons, 
through whom the defendant claimed. It is, however, unneces- 
sary to repeat the facts. There having been no answer or de- 
murrer, but the bill having been taken as confessed on person- 
al service, we are not disposed to look nicely into the form in 
which the allegations are made. We think, they are substan- 
tially sufficient. We concede the correctness of the rule laid 
down in Spence v. Duren etal., 3 Ala. 251, that the facts upon 
which a discovery is sought, and the action of the court, which 
the complainant demands, must be stated with reasonable cer- 
tainty and precision, and the allegations, upon which the com- 
plainant founds his title to relief, must be direct and _ positive, 
and not uncertain and inconclusive, before the defendant can be 
put to his answer. But, we think, there is a marked difference 
between the allegations of that bill and this. In that, there was 
no allegation of any false representations, made on tbe 
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part of the vendors. Complainant avered that he was induced 
to believe that they had a regular chain of title in an incipient 
stage. The bill failed to show that they hadnot. They repre- 
sented to him that they would be able to make him title upon 
the maturity of the notes given for payment of the purchase mo- 
ney. They failed to show by their allegations that the vendors 
were unable to comply. They state that they were informed 
and believed that Duren & Copeland, were not the sole own- 
ers of the land, but that the same was claimed in whole or in 
part, by Howard & Driver, bat whether as co-partners with 





- Daren & Copeland, the vendors of complainant, or with only 


one of them, and which, aad to what extent they were interested, 


_ the complainant could not state, but he charged they were inter- 


ested to some extent, and in some manner. It is perfectly cer- 
tain that such allegations as these could never confer jurisdie- 
tion ; for they do not show but that the vendors could make or 
cause to be made a good title. Howard & Driver might have 
been interested as partners with one or both of the vendors, and 
yet the legal title have been in the vendors, and their deed, un- 
der the partnership arrangement, have vested the complete title, 
both at law and in equity. The case before us is quite different. 
Here it is expressly charged that the vendor’s title is defective 
and imperfect, and clogged with claims for dower, and other in- 
cumbrances, and that the vendor has no such title as he bound 
himself by his bond to make, and this, as we have said, is ad- 
mitted to the fullest extent by the defendant. That the com- 
plainant, in endeavoring to trace out the specific ircumbrances, 
and the difficulties in the way of the defendants getting a title, 
sets forth the same as derived from information, and which in- 
formation he believes, does not render this bill defective. The 
general charge that the defendant had no title, that it was incum- 
bered by dower asserted on the part of the wife of Dillingham, 
and that it would be impossible for the defendant to procure ti- 
tle for many years to come, makes out at least a prima facie 
case of equitable cognizance, and sufficient to require the de- 
fendant to answer. And if these facts are true, there was no ne- 
cessity for tendering a deed, or for demanding title. The rule 
is, that where the vendor has no title, and cannot procure or 
cause one to be made, as the preparation of a deed, and the de- 
mand of title, would in such case be nugatory, (the vendee being 
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under no obligation to accept the deed, even though the vendor 
is willing to execute it,) the law dispenses with such useless cere- 
mony.—See Johnson & Wife v. Collins, 17 Ala. 318. Had 
the defendant appeared in the court below, it would have been 
competent for either party to have moved a reference to the 
master to ascertain whether a good title could be made, and if it 
had been made to appear to the court, that although the party 
defendant was not then able to make a title, yet that he could 
have completed his title in a reasonable time, and have been 
able to comply with the condition of his bond, we will not say 
but that it would have been proper for the chancellor to have af- 
forded him a reasonable time.—Blythe v. Elminhirst, 1 Ves. & 
Beame, 1, 3; Frost v. Brunson, 6 Yerg. 36,40. But nothing 
of the kind was attempted here, and the incapacity to make title 
being admitted by the default, the chancellor could not have 
done otherwise than to decree a rescision, ifthe retention of the 
possession by the vendee does not deprive him of the right to 
ask for a rescision. This depends, first, upon the fact whether 
the vendor is insolvent ; for in that event the vendee is not bound 
to abandon the land, but may retain possession as a means for 
his indemnity, having paid the purchase money ; or second, upon 
the fact, whether the defendant by his representations defrauded 
the complainant. In either event, the retention of the posses- 
sion is justified by numerous decisions of this court. 

As to the first, the insolvency of Read is not charged in so 
many words, but the defendant must be considered as admitting 
that the ‘* complainant, in the event of a rescision of the contract, 
will lose a considerable portion of said purchase money, and the 
amount that will be due him for his valuable improvements on 
said land, if he is compelled to abandon all recourse upon such 
interest in said land as Read may have, and to trust to the per- 
sonal responsibility and solvency of said Read,” for such is the 
allegation in the bill. This being admitted, we think it is a suf- 
ficient excuse for retaining the possession, aside from the other 
charge as to Read’s inability to respond to this decree exclusive 
of his interest in this land, after the payment of his debts. The 
ground of the error in the argument of the plaintiff in error, con- 
sists in overlooking the general charges which are well made, and 
in objections to the allegations which attempt to be more specific, 
several of which are perhaps faulty, but which might be rejected 
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as surplusage, and still leave the bill good. It is, however, a 
mistake to suppose that a positive charge, such as correcct 
pleading requires, may not be made upon information and be- 
lief. It will not do to allege that the party is informed that a 
material fact exists, without adding more, as if a bill is brought 
to charge a party as assignee of a lease, it will not be sufficient 
to aver that the plaintiff is informed by his steward that the de- 
fendant is such assignee. This tenders an issue as to the fact 
of his being informed, and not as to the fact of the assignment. 
But he must aver this latter fact positively, (i. e.) not that he 
knows it to exist, but that upon information and belief, he pos- 
itively charges it does exist. This, I understand to be the 
meaning of the rule, as laid down and illustrated by Judge Sto- 
ry in his work on Equity Pleading, §§ 242 to 256, inclusive. 
As to facts not within his knowledge, it would be impossible for a 
conscientious complainant to aver them otherwise. 
The view we take renders it unnecessary to elaborate the 
question of fraud. Upon this question, I wil] only add, that 
where a vendor makes a false representation as to the existence 
of a fact, which constitutes a material inducement to the con- 
tract, and upon which the vendee reposed, and had a right to 
rely, and without the existence of which he would not have en- 
tered into the contract, then as the ignorance of the party making 
such representation, as to its being false, does not avert the in- 
jury, it should not destroy the remedy. ‘ The question,” says 
Mr. Justice Story, ‘is, not whether he acted basely and false- 
‘ly, but whether the plaintiff purchased upon the faith of the truth 
of his representations. If the plaintiff did so purchase, then 
upon the settled principles of courts of equity, the bargain ought 
to be set aside, as founded upon gross misrepresentation and 
gross mistake, going to its very essence and objects. ‘‘ The 
whole doctrine,” says he, “turns upon this, that he who mis- 
leads the confidence of another, by false statements in the sub- 
stance of a purchase, shall be the sufferer and not his victim.” — 
Doggett y. Emerson, 3 Story’ s R. 783; Hough v. Richardson, 
ib. 690. Such was our opinion in Monroe v. Pritchett, 16 Ala. 
785, and that opinion is supported both by reason and authority. 
—See 1 Story’s Eq. Juris. § 193; Foster v. Charles, 6 Bing. 
398; "Taylor v. Ashton, 11M. & Welsby, 401; Ainsley v. Med- 
licott, 9 Ves. 21; Farnam v. Brooks, 9 Pick. 213; Graves v. 
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White, Freeman’s R. 57; Roosevilt v. Fulton, 2 Cow. 134; 
Pearson v. Morgan, 2 Bro. Ch. R. 389; per Lord Ch. Eldon 
in De Manneville v. Crompton, 1 Ves. & Beame, 355 ; McFer- 
ran v. Taylor, 3 Cran. 270; Burrows v. Locke, 10 Ves. 475; 
Ezparte Carr, 3 Ves. & B. 108; Scott v. Scott, 1 Cox, 366; 
Daniel v. Mitchell, 1 Story’s Rep. 172; Story on Contracts, 
(2 ed.) § 506 p. 422, note 1, where the numerous authorities 
are cited, and many of them ably commented on. Judge Story 
asserts the doctrine thus broadly, ‘‘ whether the party thus mis- 
representing a material fact knew it to be false, or made the as- 
sertion without knowing whether it were true or false, is wholly 
immaterial, for the affirmation of what one does not know or be- 
lieve to be true, is equally in morals and law as unjustifiable as 
the affirmation of what is known to be positively false,” and he 
adds, ‘‘even if the party innocently misrepresents a material fact 
by mistake, it is equally conclusive, for it operates as a surprise 
and imposition on the other party.”"—1 Story’s Eq. § 193. | The 
purchaser upon this ground would be entitled to rescind, but 
whether if the vendor was merely mistaken as to his representa- 
tions,the vendee should notabandon the possession before he could 
invoke the aid of the court, is a question which we will leave open. 

In respect to the petition for a re-hearing, the case having 
been partially disposed of, but retained sub judice, we think the 
chancellor very properly entertained jurisdiction of the motion, 
but it is certain that he as correctly overruled it. To hold that 
a party may aver his ignorance of the law and the practice of the 
court, as a ground for setting aside its judgments and decrees, 
would be to place its sentences on very precarious grounds, and 
decrees could rarely be definitive of the rights of parties. The 
plaintiff in error should have employed counsel inftime to pro- 
tect his rights, and not have waited until after a final decree was 
tendered against him, under the mistaken supposition that it 
would answer for him to appear at the second term of the court 
after it was executed upon him. The subpeena, a copy of which 
was handed him, required his appearance before the Register to 
file his answer in thirty days from the date of its service. He 
disregarded this, and as a consequence of his disobedience to the 
mandate of the court, the charges of the bill were taken as con- 
fessed by him, which, under our statute, dispensed with proof of 
their truth, and in our judgment fully justified the decree 
against him. Let it be affirmed with cost. 
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LEWIS vs. COOK & MITCHELL. 


1. Where a trustee cannot doan act in respect to the trust estate, with- 
out violating the directions of the instrument creating the trust, and 
subjecting himself to liability, a court of equity will not interfere, at 
the instance of one of the cestuis que trust, the others being minors, and 
order the act to be done in opposition to the trustee’s wishes. 

2. Where a trustee, to whom a sum of money is bequeathed in trust, to 
be put at interest for the benefit of the cestuis que trust, lends it, at the 
legal rate of interest, in the State in which the testator resided at the 
time of his death, and where the funds then were, he will not be re- 
moved from the trust, because he refuses to put it at interest in ano- 
ther State, where the legal rate of interest is higher. 

3. Whether, if a trustee lends the trust funds upon personal security 
alone, and a loss ensues, he will not be liable—Qurrr ? 


Error to the Chancery Court of Russel]. Tried before the 
Hon. W. W. Mason. 


James C. Cook, the father of the complainant, amongst 
other things, bequeathed to the complainant and her children 
five thousand dollars, to be put at interest for their benefit by 
the trustees, appointed by his will, who are the defendants in 
error. The bill alleges that the trustees have received this sum 
and loaned it at interest in the State of Georgia, so that it has 
yielded but seven per cent., when it could be placed in safe 
hands in this State, at an interest of eight per cent. It is also 
alleged that the complainant and her children have a separate 
estate in a valuable tract of land in Russell county; that her 
husband has also valuable lands adjoining her’s, and that the 
slaves she owns are not capable of cultivating it as profitably as 
it might be done; that the non-improvement of the lands is a 
waste of capital and diminishes the value of her separate estate; 
and that if this legacy of five thousand dollars was vested in 
slaves, to be employed on her lands, the profits arising from 
their labor would yield near twenty per cent. per annum. It is 
further shown by the bill that James C. Cook, one of the trus- 
tees, resides in Georgia, and that Mitchell, the other, cannot at- 
tend to the management of the trust fund, owing to the variety 
of his engagements. The bill prays that the trustees may be 
removed and others appointed with directions to invest the mo- 
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ney in slaves for the sole and separate use of the complainant 
and her children, and for general relief. The auswer of the 
defendants admit the receipt of the money, as trustees under the 
will, and alleges that they as well as the testator at the time of 
his death resided in the State of Georgia, and that they have 
loaned said sum of money at seven per cent., the legal rate of 
interest in that State; that they have been put to no expense in 
collecting it; and that the investment, though in private hands, 
is nevertheless secure. They further insist, that the intention 
of the testator would be defeated by converting the funds into 
slaves; that it was his intention to provide a permanent fund in 
the hands of the trustees, from the proceeds of which, under all 
the circumstances, the complainant and her children would re- 
ceive a support and maintenance. They admit that the com- 
plainant and her children own valuable lands in Russell county, 
and that more slaves could be profitably employed on it than 
she owns, but deny that the labor of slaves upon it would yield 
twenty per cent.; they deny that they have mismanaged the trust 
fund, admit that Mitchell now resides in the State of Alabama, 
and insist that the funds should remain in their hands at interest. 
They, however, submit to be removed, if a proper trustee can 
be appointed, giving security for the performance of the trust 
according to the will of the testator. Some evidence was ta- 
ken, but it being in reference to the land, and the profits that 
could be relized from the labor of slaves upon it, it is not neces- 
sary to notice it. ‘The chancellor dismissed the bill at the final 
hearing, and the complainant has prosecuted a writ of error to 
this court. 


Rice, for the plaintiff in error: 

1. There is in the bill a prayer for general relief, and if a 
court of equity can upon its allegations grant any relief what- 
ever, the bill was improperly dismissed for want of equity. 

2. A bill contains equity which shows that the trust fund is 
not yielding as much as in good faith it ought to yield—not more 
than 7 per cent.—when it could be managed in this State so as 
to yield atleast 8 percent.; the non-residence of one trustee 
and the inability of the other, arising from various matters of his 
own business; the failure of the trustees to invest the fund in 
any real securities, or government stock, &c. It is not good 
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faith in trustees, to let the trust fund on mere personal security, 
and in such manner as not to make it yield more than 7 per cent., 
when it can yield more. 

3. If nothing more is done, the court ought to decree thet 
the trustees (especially the non-resident) pay the trust fund into 
the Chancery Court, so that it may be put out by that court at 
8 per cent. interest. But other relief ought to be granted. 
The relief specifically prayed for is allowable under the facts 
stated in the bill. 


Beiser & Harris, for the defendants: 

1. The diligence required of a trustee, who controls a trust 
estate, is ordinary prudence in its management.—Jones’ Ap- 
peal, § Watts & Ser. 143; Lowell v. Minott, 20 Pick. 116. 

2. It is not every mistake or neglect of duty, or inaccuracy 
of conduct of trustees, which will induce courts of equity to re- 
move them, but these acts and omissions must be such as to 
show bad faith—2 Story Eq. Juris. 723, sec. 1259; Attorney 
Gen’! v. Cooper, 19 Vesey, 192; Dean & Wife v. Rathbone’s 
Adm’r, 15 Ala. 334. 

3. A loan of money in the hands of a trustee, at 7 per cent., 
is no evidence within itself of mismanagement and bad faith.— 
Gordon v.. West, 8 N. Hamp. 455; Cham v. Bass, 1 B. Mon. 
217; Whiting v. Walker, 2 ib. 261; Gooch v. Frelick, 8 
Watts, 19. 

4. The trustees under the will had no right to change the 
character of the fund sought to be vested in slaves, and the 
* court properly decreed against it.—2 Story Eq. Juris. 708, sec. 
1276; 2 Whar. Dig. 618, sec. 82; Petition of Polk, 1 Ashmead, 
340; Bar v. McKenzie, 6 Mumf. 446; McCulloch v. Sommer- 
ville, 8 Leigh, 416. 


DARGAN, C. J.—The object of this bill is to remove the 
trustees, appointed by the executor to manage the trust fund, 
and to convert it into slaves. Were we to do this, we should 
violate the plain intention of the testator. The clause of the 
will, by which the fund is bequeathed, is in the following lan- 
guage: “I also give unto her (Caroline Lewis) and her chil- 
dren five thousand dollars in cash, as soon as it can be collected, 
to be put at interest for the benefit of Caroline Lewis and her 
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children, by the trustees; this I wish to be a separate estate.” 
Here the testator gives plain and specific directions how the 
trust funds shall be employed, and we know of no principle that 
that will justify a conversion of the funds into other personal 
property, at the request of one of the cestuis que trust, the others 
being infants, when there is no necessity for it, but upon a 
speculating idea, that the money could be more profitably em- 
ployed by the conversion than by pursuing the directions of the 
testator. The general rule, regulating the conduct of trustees 
in reference to the management of the trust estate, is this, that 
where special instructions are given in the instrument creating 
the trust, the trustee should strictly pursue them, (2 Story Eq., 
§ 1276,) and if he depart from the directions, he is liable for 
any loss, however honest and fair his intentions may have been. 
Pride v. Fooks, 2 Beav. 480. As the trustees themselves 
cannot violate the instructions of him, who creates the trust, 
without subjecting themselves to responsibility, surely the court 
will not interfere and order it to be done against their wishes, at 
the request of one of the cestuis que trust,the others being minors. 

The trustees so far have pursued the directions of the testa- 
tor; they have employed the trust funds as directed, and it yields 
the lawful interest in the State of Georgia, where the testator 
resided at the time of his death, and where the funds were. 
They cannot be removed because they do not loan out the 
money in another State, where the legal rate of interest is higher. 
In reference to the kind of security, however, they take for the 
re-payment of the money, it may be well to observe, if it be 
personal security only, and the money should be ultimately lost, 
it would be difficult for them to acquit themselves of liability; 
but as they show by their answer that they consider the fund 
entirely secure, we will not undertake to decide this question, 
which in all probability will never arise. 

Let the decree of the chancellor, dismissing the bill, be af- 
firmed. 
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HOOKS vs. SMITH, er at. 


1. In this State, an infant, whethe: he has a regularly appointed guardi- 
an or not, may in every case sue by his next friend. 

2. Where a declaration contains several counts, one of which is good, a 
demurrer to the whole declaration, there being no misjoinder of counts, 
cannot be sustained. 

3. A guardian cannot maintain case or trover in his own name against 
the hirer of a slave, belonging to his ward, and whose death has been 
caused by the tortious act of the hirer, although the contract of hiring 
was made with the guardian. The suit should be in the name of the 


ward. 

( 4. If one hires a slave for a particular service, and afterwards appropri- 
ates him to a service different from that contemplated by the contract, 
and the slave is lost, the hirer is liable in trover for the value of the 
slave, although the loss was the result of inevitable casualty. 

5. When a witness states that “the contract” (of which he was testify- 
ing) was evidenced by a promissory note, he must be understood to 
mean the entire contract, and parol evidence is not admissible to 
prove any of its terms, unless the absence of the note is first account- 
ed for. 


Error to the Circuit Court of Sumter. Tried before the 
Hon. Geo. Goldthwaite. 


Huntineron, for the plaintiff in error. 


R. H. Samira, for the defendants: 

1. The pleas in abatement raise the question whether the 
infants should have been followed in the suit by their guardian, 
and not by pro. amt.—Clay’s Dig. 336 4130. For the doctrine 
on this subject, (independent of our statute,) see 1 Thomas’ Coke, 
171, note 29. Although this right was first given in England 
by statute, it has been long regarded as common law.— Thomas 
v. Dicke, 11 Verm. 273. : 

2. If a guardian has the ward’s property in possession, and is 
divested and sues for the property itself, or if a note is given 
payable to him, the action must be in his aame.—Chilton v. 
Cabbiness, 14 Ala. 447; Fuqua, guard’n. v. Hunt, 1 ib. 197. 
But even the case of Chilton v. Cabbiness, (supra, ) is subject 
to qualifications—Cox v. Williamson, 11 Ala. 343. When, 
however, a wrong is done to the property and the action is for 
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damages, the suit must be in the name of the ward, by next friend. 
—Sutherland v. Goff, 5 Port. 508; McLeod v. Mason, 5 ib. 230; 
Croft v. Topp, 4 Ala. 238; 6 Port. 23; 5 Ala. 202; 2 ib. 406. 

3. The demurrer to the declaration was properly overruled, 
and the charge was correct.—Blick v. Briggs, 6 Ala. 689; 
McGowen v. Chapen, 2 Mur. 61; Gray v. Crocheron, 8 Port. 
193-4; Hart v. Skinner, 16 Verm. 138; Story on Bailments, 
top p. 272, § 413; Homer v. Thwing, 3 Pick. 492-4; Horse- 
ley v. Branch, 1 Humph. 208; Spencer v. Pilcher, 8 Leigh, 
565. The above cases show this declaration to be good, and 
establish that when there is a misapplication of the thing hired 
to a purpose forbidden by the contract, expressly or by implica- 
tion, the party so acting is liable in case or trover, (a count in 
one of which, it is well known, may be joined with counts in the 
other.) The act is a conversion and subjects the party to re- 
spond in damages to the value of the slave. The demurrer is 
to all and not to each of the counts, and either being good, it must 
be overruled. 

4. The evidence respecting the agreement was properly al- 
lowed. It contradicts no written agreement, for there was none 
in reference to the subject of enquiry. If the note had been 
produced, it would have afforded no higher evidence (no evi- 
dence at all,) as to how the slave was to have been employed— 
nothing in the note was of the issue or material to it. No wri- 
ting can be necessary which gives no evidence of the matter. 
The rule insisted on arises from the principle that the best evi- 
dence must be had.—1 Ala. 121; 5 ib. 543-5; 11 ib. 1021-2; 
ib. 499; 1 ib. 357; ib. 41. The note being past due, the 
presumption is, plaintiff in error had paid it, and if so, this alone 
dispensed with notice and was ground to admit the proof.—S 
Ala. 840, and authorities there cited. 


PARSONS, J.—This action was brought by Edward W. 
Smith, Anna Smith, and Mary Amanda Smith, the two latter, 
who were infants, by their next friend Edward W. Smith, against 
the plaintiff in error. The declaration contains three counts in 
case, and one in trover. 

It appears that one Joseph A. Smith had been the regular 
guardian of all of the plaintiffs, and that he continued to be the 
guardian of the two last until after the suit was brought, and 
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probably he is still their guardian. The defendant below filed 
three pleas in abatement, presenting the question whether the 
two plaintiffs, who were still infants, should not have sued by 
their guardian, instead of a next friend. There were demurrers 
to these pleas and the demurrers were sustained below, and the 
correctness of that is one of the questions in the record. The 
English law and the changes thereof may be stated thus—that 
at the common law infants were required to sue and defend by 
guardian.—Co. Lit. 135, b, note 220. That the law has not 
been altered as to this with respect to the manner of defending, 
that by the statute, Westm. 1, c. 48, infants were authorised to 
sue by prochein ami in an assize, and by Westm. 2, c. 15, in 
all other actions, which left it optional for them to sue by guar- 
dian or next friend, (Young v. Young, Cro. Ca. 86; Goodwin 
v. Moore, ib. 161,) but it was necessary that the guardian or pro- 
chein ami should be admitted by the court. Finally, however, 
it became sufficient if the count, in the case of a guardian, reci- 
ted the fact of the admission, though there was no other record 
of it.—Rawlyn’s case, 4 Coke, 53. And in the course of time 
it became sufficient if the admittance of the prochein ami appear- 
ed by the count alone.—Archer v. Frowde, 1 Strange, 304, 
and see Miles v. Boyden, 3 Pick. 213. This brings us to our 
act of 1807, but it is to be remembered that, after the statutes in 
England, an infant might sue either by guardian or prochein umi. 
By the act of 1807, “‘in every case, where persons who are 
within age may sue, their next friends shall be admitted to sue 
for them.”—Clay’s Dig. 336, § 130. We think, therefore, 
that an infant may, in every case, sue by his next friend, whether 
he have a guardian or not. It appears by the declaration that 
these infants sue by their next friend, Edward W. Smith, but it 
is not stated in either of the counts that he had been admitted 
by the court. That is not a question, however, which is raised 
by the pleas. They do not allege that the next friend was not 
adinitted, but only that the suit should have been brought by the 
guardian, and not by the next friend. If the want of admittance 
had been objected, it would have been necessary for us to look 
into the case of Bethea v. McCall, pro. wi, 3 Ala. 449. We 
can see no error in sustaining the demurrer to the pleas in 
abatement. 

2. There was a demurrer by defendant to the whole declara- 
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tion, which was overruled. If the three first counts were bad, 
the count in trover was good, and it is clear that, as there was 
one good count, it was proper to overrule a demurrer to the en- 
tire declaration, there being no misjoinder of counts in this case. 

3. It appears that Joseph A. Smith, as the then guardian of 
all the plaintiffs, in January 1847, hired a slave belonging to his 
wards to the defendant below, for that year, for house service 
exclusively, but that in July of the same year, he put her to work 
on his plantation, in which business, as she was crossing a creek 
on a log, she fell in and was drowned. There was evidence 
that the slave, who was a female, had become rogueish, ill na- 
tured and unmanageable. This, we think, was no excuse for 
putting her into the field, when he had expressly stipulated to 
employ her in the house or as house servant only. But in the 
present case, we meet again with the question, whether the guar- 
dian, in his own name, or his wards, should have brought this 
suit. If it were an open question here, we would consider it, 
but it was settled by our predecessors in the case of Sutherland 
v. Goff, 5 Port. 508, and the decision then made has since been 
recognised jn this court. It was held in Sutherland v. Goff, 
that a guardian cannot maintain assumpsit to recover the value 
of a slave, the property of the ward, who has been hired by such 
guardian to the defendant, and whose death is alleged to have 
been caused by the negligence of the hirer. There, it was held 
that as the matter lay in action, the ward must sue himself, 
although the contract, with its stipulations, was made with the 
guardian. In this case the matter lies mote clearly in action, 
for the suit is founded on the tort. As the question, therefore, 
has been settled in this count, we decline opening it at this day 
on the ground of any doubts of our own, because we cannot see 
that the rights of the parties are to be injuriously affected by ad- 
hering in this case to what has been settled. 

4. The defendant below having hired the slave for house ser- 
vice, afterwards put her as a hand upon the plantation, and in 
that business she lost her life. For this he was clearly liable for 
her value. It is said by Judge Story that “ there is, on the part 
‘of the hirer, an implied obligation, not only to use the thing 
with due care and moderation, but also not to apply it to any 
other use than that for which it is hired,’’ and he adds, that'if 
the thing is used for a different purpose than that which was in- 
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tended by the parties, the hirer is responsible for all damages, 
and if a loss afterwards occurs, although by inevitable casualty, 
he will generally be responsible therefor.—Story on Bailments, 
$413; Homer v. Thwing, et al., 3 Pick. 492; Wheelock v. 
Wheelright, 5 Mass. 104; Spencer v. Pilcher, 8 Leigh, 565 ; 
Horsely v. Branch, 1 Humph. 199. The cases cited show 
that if the thing hired be applied to a use for which it was not 
hired, and a loss occur, the hirer is responsible and trover is 
maintainable, because itis a conversion. It was held in the case 
last cited, that where a slave is hired for twelve months and con- 
verted by the hirer before the twelve months expired, the owner 
has a right of action in trover instantly upon the conversion, and 
need not wait until the expiration of the twelve months, other- 
wise when the conversion is by a third person. This is not a 
case in which the plaintiffs had no right of possession at the time 
of the conversion, and could not, therefore, bring trover; for 
when the defendant below violated his contract by applying the 
slave to a use for which he had not hired her, the case is as if 
there had been no contract. It would have been different if a 
third person had converted her. This action was brought after 
the term of the hiring had expired, but that is not material. It 
is not necessary to consider the three counts in case. 

5. It appears by the bill of exceptions that “ the plaintiffs in- 
troduced a witness to prove the terms upon which the negro 
mentioned in the declaration, had been hired to the defendant— 
the witness stated that the contract was evidenced by a promis- 
sory note made by the defendant at the time of hiring, by which 
note the defendant agreed to pay the guardian of the plaintiffs a 
certain sum of money, and to observe the conditions of hire— 
to observe the conditions of hire being the expression used in 
the note. This not being produced or its absence accounted 
for, the defendant moved the court to exclude from the jury the 
testimony of said witness going to show by parol what the con- 
tract of hiring really was, and what were its terms and conditions 
as agreed to by the defendant, but this motion was overruled by 
the court and the defendant excepted.” Itis our understanding 
of the bill of exceptions that the note contained the entire con- 
tract of hiring, and of course, all its terms and conditions. The 
witness stated that the contract was evidenced by a promissory 
note. We understand him to mean the whole contract of the 
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defendant, and therefore, we think, the note should have been 
prodnced or its absence accounted for. If, contrary to what ap- 
pears, the note did not contain the conditions of the hiring, the 
question of the admissibility of verbal testimony to prove them 
may arise in the case, but we will not decide it in advance, mere- 
ly on a conjecture that it may have been so. There was error 
in admitting parol evidence of the contract, and for this the judg- 
ment is reversed and the cause remanded. We see no other er- 
ror in the record. ‘ 


CLEALAND vs. HUEY et at., Apm’rRs. 


1. The interest of a legatee, whose legacy has been paid, is too re- 
mote and contingent, to render him incompetent as a witness for the 
executor. 

2. The competency of a witness is presumed until the contrary is clearly 
shown, and the mere fact that the witness has intermarried with the 
daughter of the testator does not show that he is legally interested in 
a suit, brought against the executor in his representative character. 
The rule would be different, if the suit was against the personal rep- 
resentative of an intestate. 

3. If a witness can state the substance of the whole testimony given 
by a deceased witness on a former trial, he is competent to testify, al- 
though he cannot repeat the precise language of the deceased. 

4. The admissibility in evidence of what a deceased witness swore on 
a former trial does not depend on the nominal identity of the parties. 
It is sufficient, if the second trial, in reference to the same subject 
matter, is between those, who represent the parties to the first by 
pivity in blood or estate. 

5. The declarations of a party, in possession of personal property, are 
admissible to prove that he claimed the property as his own. 

6. Where it is a question before the jury, whether the note sued on is 
the note of the defendant, or of a third person, the fact that the plain- 
tiff had sued and recovered judgment on the note against such third 
person, is not irrelevant, but is a circumstance proper for the consid- 
eration of the jury. 
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Error to the Circuit Court of Talladega. Tried before the 
Hon. John J. Woodward. 


Tuts was an action of assumpsit, brought by the plaintiff in 
error against David Walker, the testator of the defendant in er- 
ror, in his life-time, on a promissory note, alleged to have been 
executed by the deceased, but which was signed in the name of 
David S. Walker. ‘The note was made payable to Nichols, 
Poor & Hall, and by them assigned to the plaintiff. Poor, 
one of the payees of the note, was introduced as a witness, and 
testified that David S. Walker, the grandson of David Walker, 
the defendant, applied to Nichols, Poor & Hall to buy a car- 
riage for his grandfather, stating that he had authority from his 
grandfather to buy it; and that about a month after his applica- 
tion, the said David S. again applied and stated that he had au- 
thority to give his grandfather’s note to secure the payment. On 
this application, Nichols, Poor & Hall sold him the carriage 
and took the note sued on, believing at the time that the name 
of the grandfather was David S. Walker, and that the grandfa- 
ther was in fact the maker of the note. This witness further 

testified that David S. Walker, the grandson, at the time of 
executing note, represented that his grandfather’ S$ name was 
David S. Walker, and that he bought the carriage on his credit. 
It also appeared that a suit had been commenced by the pre- 
sent plaintiff against David S. Walker, the grandson, and a re- 
covery had against him, but he being insolvent, no satisfaction 
of the judgment could be obtained. The witness also stated 
' that upon being informed that judgment had been recovered, 
and that the money could not be made, he came to the conclu- 
sion that the name of the elder Walker was not David S., as had 
been represented, and at the request of the plaintiff, he went to 
see David Walker, the grandfather, and told him ail the cir- 
cuinstances; that the said David Walker then had the carriage 
in his possession and offered to give it up to the witness in part 
payment of the note, which he declined to accept, as he had no 
authority to do so. He also stated that Walker, the grandfa- 
ther, then said that the debt was just, and he would pay it. 
The defendants introduced as a witness one A. M. Barclay, 
who was objected to on the ground of interest. It appeared 
that he had a legacy of five dollars bequeathed to him by David 
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Walker, the deceased. Thereupon the defendants paid him in 
open court the five dollars thus bequeathed to him, and he was 
permitted to testify. This witness stated that David S. Walker, 
who is also now dead, was examined in this cause on a former 
trial; and the defendants offered to prove by him what the de- 
ceased witness stated on his examination, to which the plaintiff 
‘ objected, but his objection was overruled. ‘The witness then 
stated that David S. Walker swore that he purchased the car- 
riage for himself and not for his grandfather, and that he so in- 
formed Poor, the witness examined by the plaintiff, at the tiine 
of the purchase; that he signed the note in bis own name to 
bind himself and not his grandfather ; that he did not represent 
that his grandfather was named David S.; that he had no autho- 
rity to buy the carriage for his grandfather, nor did he pretend 
to do so; that he kept the carriage, until it was sold in We- 
tumpka, as his own; that be had bought a carriage for his 
grandfather in Montgomery, and in his name and on his credit, 
which was carried by him to his grandfather’s; and that this lat- 
ter carriage was the only carriage on the place at the time of 
the interview between Poor, the witness, and his grandfather. 
The plaintiff objected to the admission of what David S. Walker 
swore on the former trial, and particularly to what he said about 
his buying a carriage for his grandfather in Montgomery, but his 
objection was overruled. 

The defendant also introduced one Hale as a witness, and the 
plaintiff objected to his testifying on the ground of interest, and 
because he had married a daughter of David Walker, the origi- 
nal defendant to this suit. It appeared that the witness was a 
legatee under the will, but only five dollars was bequeathed to 
him. The defendants then in open court paid him this legacy, 
and there being no other evidence of his interest, the witness 
was permitted to testify. The defendants offered in evidence 
the record of the judgment rendered on this note against David 
S. Walker, to which the plaintiff objected, but the objection was 
overruled. The defendants also proved by Barclay, the *wit- 
ness examined by them, that he saw David S. Walker in the 
possession of the carriage bought of Nichols, Poor & Hall, and 
that he then claimed it as his own. To this evidence the plain- 
tiff also objected, but his objection was overruled. A verdict 
was rendered for the defendants, and the plaintiff brings the 
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cause to this court and assigns for error the ruling of the court 
in admitting and rejecting the evidence, as stated. 


Rice, for the plaintiff. 
Betser, for the defendants. 


DARGAN, C. J.—It cannot be doubted, but that Barclay 
was a competent witness. Five dollars only was bequeathed 
to him by the will of David Walker, and the administrators, 
with the view to render him competent, paid him this legacy in 
open court. This payment removed the objection of interest. 
A legatee, who has been paid by the executor, may be called as 
a witness by him, for his interest is then considered too remote 
and contingent to render him incompetent.—Greenl. Ev. 4 408; 
Hall v. Alexander, 9 Ala. 219; Clarke v. Gannnon, Ry. & M. 31. 

2. Hale was also entitled to a legacy of five dollars, which was 
paid by the executors, with the view to render him competent. 
This payment removed the objection of interest growing out of his 
legacy, but the plaintiff in error contends that, as he was the 
husband of one of the daughters of the testator, the presump- 
tion is that he is interested in right of his wife. The rule is, 
that competency is presumed, until the contrary is clearly shown, 
and the mere fact, that the witness has intermarried with the 
daughter of the testator, does not show that he is legally inte- 
rested in a suit, brought against | his executors, in their represen- 
tative character. Had the deceased died intestate, then, under 
the law of distribution, his daughter would have been legally in- 
terested, but when it was shown that the deceased had executed 
a will, and bequeathed to the husband of his daughter five dol- 
lars, a legal presumption of further interest in right of his wife 
could not arise; and if in fact a legacy had been bequeathed to 
the daughter, it should have been shown by the party, objecting 
to the competency of the hushand as a witness. 

3. Nor did the court err, in permitting the witness, Barclay, 
to testify to what the deceased witness stated on the former 
trial of this cause. The rule on this subject is, that if the wit- 
ness can state the substance of the whole of the testimony given 

by the deceased witness, he may be permitted to testify, and he 
cannot be required to repeat his precise language.—Gildersleeve 
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v. Carraway, 10 Ala. 260; Davis v. The State, decided at the 
last term, and cases there cited. But it is urged that the for- 
mer trial was between the plaintiff and the defendant’s testator, 
and, therefore, the parties are not the saine; that the evidence 
of what the deceased witness stated should have been rejected 
onthis ground. The admissibility, however, of such testimony 
does not depend on the precise nominal identity of the parties 
to the suit, for if the second trial of the same subject matter is 
between those, who represent the parties to the first, by privity 
in blood or estate, the evidence is admissible.-—Greenl. Ev., vol. 
1,§ 164; Wright v. Tathun, 1 Ad. & Ellis, 3; Jackson v. 
Lawson, 15 Johns. 544. Neither could any part of the testi- 
mony, given by the deceased witness upon the former trial, be 
said to be irrelevant. ‘Che object of introducing this testimony 
was to contradict what the witness for the plaintiff had stated. 
He had sworn that when he went to the house of David Walker. 
the grandfather, he saw in his possession the carriage that had 
been sold by Nichols, Poor & Hall; and to impeach this por- 
tion of the testimoay of Poor, the deceased witness had sworn 
that at the time Poor visited his grandfather, the only carriage 
on his place was one that he had bought for him in Montgomery, 
and not from the payees-of the note. For the purpose of con- 
tradicting the testimony of Poor, the evidence of the deceased 
witness was clearly relevant. 

5. It is also insisted that the declaration of David S. Walker, 
whilst he was in the possession of the carriage, that it was his 
own, was inadmissible. It has been so often decided by this 
court, that the declarations of one in possession of property, 
explanatory of his possession, and showing the character or 
extent of his claim to it—as that he held in his own right, or as 
agent for another, or that he claimed the absolute right, or a less 
estate in the property—are admissible, that it is needless to do 
more than refer to some of the cases.—McBryde & Wife v. 
Thompson, S Ala. 650; Mawhinney & Smith v. Thompson, 
17 Ala. 362, and cases there cited; Nelson v. Iverson, 17 
ib. 217; Abney v. Kingsland, 10 Ala, 355. 

6. Nor do we think the court erred in admitting the record 
of the suit against David S. Walker as evidence. One of the 
questions submitted to the jury was, whether the note sued on 
was in truth the note of David S. Walker or of David Walker, 
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the grandfather. That suit had been commenced against David 
S. Walker, and a judgment recovered against him on the note, 
was certainly a circumstance admissible as evidence to be 
weighed by the jury. Independent, however, of this view, the 
pleadings in this cause admitted the recovery of this judgment; 
it was therefore unnecessary to produce the record, but as its 
production proved nothing more than was admitted by the plead- 
ings, it could not possibly work an iojury to the plaintiff. 

There is no error in the record, and the judgment must be 
affirmed. 


Cuitton, J., not sitting. 


PEARSON et au. vs. DARRINGTON, Anpm’r, &c. 


1. Courts of Chancery exercise jurisdiction concurrently with all other 
courts having cognizance over the subject of legacies, and this, wheth- 
er the executor has assented to such legacies or not. 

2. Where specific legacies are bequeathed, a court of equity will, at the 
instance of the legatees, take jurisdiction to compel the executor to 
discover and account for unadiministered assets, which have come or 
should have come to his hands, and appropriate them to the payment 
of the testator’s debts, so as to save the property specifically bequeath- 
ed from being sold for that purpose; and the pendency of a settle- 
ment in the Orphans’ Court cannot in such case divest the jurisdiction. 

3. Where the chancellor dismisses a bill for want of equity, this court, 
on writ of error brought to reverse his decree, cannot look to the an- 
swer for the purpose of determining whether an injunction granted 
in the case should have been dissolved. 


Error to the Chaacery Court of Clarke. Tried before the 
Hon. W. W. Mason. 


Tue facts sufficiently appear in the opinion of the court. 
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T. & J. Wituras, for the plaintiffs in error: 


1. The power given to County Courts over the estates of de- 
ceased persons does not divest chancery of jurisdiction, particu- 
larly where a matter peculiar to chancery jurisdiction is involv- 
ed.—Gayle et al. v. Singleton, 1 Stew. 566, and see Cherry & 
Bell v. Belcher, 5 S. & Port. 133; Leavins v. Butler & Wife, 8 
Port. 381; Hunley et al. v. Hunley, 15 Ala. 91. 

2. Although the Orphans’ Court may have taken jurisdiction 
of the settlement of an estate, yet if there are assets in the hands 
of an administrator not administered, and the settlement in ‘the 
Orphans’ Court, though it purports to be final, remains to be com- 
pleted as to various sums left in the hands of the administrator, 
chancery may take jurisdiction.—Dement et al. v. The Adm’rs 
of Boggess, 13 Ala. 140. 

3. Where a trust, technically so called, is to be executed, the 
Orphans’ Court has no jurisdiction, and resort must be had to 
chancery.—Elliott v. Mayfield & Wife, 3 Ala. 223; Calhoun v. 
King et al., 5 ib. 524. . 

4. It is only where the remedy is unembarrassed that com- 
plainant has no ground for going into chancery.—Standafer & 
Standafer v. McWhorter, 1 Stew. 532; Cararaway v. Wallace et 
al., 2 Ala. 542. 

5. Tue injunction should not have been dissolved. 


F. S. Biount, for the defendant: 


1. The parties complainant having applied to the proper tri- 
bunal for a settlement of the accounts of the administrator, are 
bound by the acts of that court, within its jurisdiction, and can- 
not without ‘a matter peculiar to chancery is involved,” and of 
which the Orphans’ Court has no jurisdiction, divest that court 
of its right to proceed and settle the estate.—Gayle et al. v. Sin- 
gleton, 1 Stew. 566; Dement v. Boggess, 13 Ala. 140. 

2. There is no pretence, nor do the facts set out in the original 
and supplemental bills show that the Orphans’ Court was incom- 
petent to proceed to a settlement of the estate, and having first 
obtained it, it had the right to conclude it—Leavins v. Butler, 8 
Port. 381; King v. Smith, 15 Ala. 264; Scott v. Abercrombie, 
14 Ala. 270. 

3. That the injunction must be dissolved where the equities of 
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the complainant’s bill are denied by the answer—See Reid v. 
Gifford, 1 Hopkin’s 416; Gibson v. Tilton, 1 Blan. 355; Dan- 
iel’s Chancery Practice, 3 vol. p. 1831, and note 1, where all the 
cases are collected. 


CHILTON, J.—This bill was filed to recover certain lega- 
cies, bequeathed to Maria Pearson, wife of Jacob Pearson, by 
the will of her father William Matherson, and for an account 
against John Darrington, the administrator with the will annex- 
ed of said testator; also, to enjoin the administrator from selling 
certain slaves belonging to said estate, upon the ground that it 
is unnecessary, as upon an accurate accounting, it is insisted, 
he has in his hands, or should be charged with, an amount suffi- 
cient to pay the debts, and leave him largely indebted to the es- 
tate. 

The bill further charges that the complainants have made 
various attenipts to bring the administrator to a settlement of his 
accounts, but have failed to do so; that he treats the citation of 
the Orphans’ Court with disregard; that at one time he was at 
the North, when required to attend, at another time he was in 
Texas, and when he did appear, he continued the matter, and 
withdrew the account he had filed, and claimed longer time to 
make out his accounts ; that these applications by the complain- 
ants commenced in 1846, and the last act, being the withdrawal 
ef the account, took place in February or March 1847; that the 
complainants finding all efforts to settle and arrange the matters 
of account, as they should be in the Orphans’ Court, have fail- 
ed, and despairing of doing so out of court, have complained in 
chancery, &c. The bill further charges a waste of the estate, 
in consequence of the mismanagement of a mill belonging to the 
testator, and by a failure of the administrator properly to defend 
a suit instituted against said estate, whereby the proceeds of six- 
ty-three bales of cotton, which had been paid on the demand in 
the life-time of the testator, were lost to said estate. 

By the fifth item of the will, the testator requires his execu- 
tors to keep his estate together, and to work the slaves on the 
lands which he may have in cultivation at the time of his death, 
votil the 21st day of March 1842, at which time the executors 
are required to divide his personal property into four equal parts, 
one fourth of which is bequeathed to Maria Matherson, his 
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daughter, now the wife of Jacob Pearson, and who attained the 
age of twenty-one years, on said 2ist March, 1842. <A negro 
girl, named Phillis, is also specifically. bequeathed to Mariah, 
the complainant, to be possessed by her upon the death of the 
testator, The executors are also required to pay ten thousand 
dollars to each of his three daughters, out of the proceeds arising 
from the service and labor of the slaves—one thousand dollars 
payable each year, for ten years, commencing as to the complain- 
ant, on the 2ist March, 1842. 

We deem it unnecessary to detail more of the facts of the bill, 
as the chancellor dismissed it for want of jurisdiction, and we 
have already stated enough to show that the decree cannot be 
supported. : 

By the common law, no suit could be maintained to recover 
a legacy, whether pecuniary or specific, unless the executor as- 
sented thereto. In such case the remedy was exclusively in the 
ecclesiastical courts, or in the courts of equity, but the latter 
courts uniformly exercise a concurrent jurisdiction with all 
other courts having cognizance over the subject of legacies, and 
this, whether the executor has assented to the legacy or not.— 
1 Story’s Eq. Juris. §$ 591-2-3. The case made by the bill 
before us, the facts of which bill, for the purpose of a motion to 
dismiss for want of equity, must be considered as admitted, brings 
it very clearly within that numerous class of cases, where the 
aid of a court of chancery is invoked to enforce the execution 
of trusts devolved by the will upon the executor, and to the 
proper enforcement and execution of which, it is indispensable 
to have a discovery, and to take an account. Argument is whol- 
ly unnecessary to sustain the jurisdiction of the court iu the case 
before us, considered in the view we have just taken of it. 

Neither the statute giving a common law remedy to recover 
legacies in certain cases, nor the various statutes which establish 
and prescribe the powers and duties of the Orphans’ Courts, 
deprive the court of chancery of jurisdiction in cases like the 
present.—1 Story’s Eq. Juris. § 80. 

The cases of Leavins v. Butler & Wife, S Port. 381; Cherry 
& Bell v. Belcher, 5 S. & Port. 183; Blakey, adm’r, v. The 
Heirs of Blakey, 9 Ala. 391; Dement et al. v. The Adm’rs of 
Boggess, 13 ib. 140; Hunley et al. v. Hunley, 15 ib. 91, and 
Horton, adm’r, v. Moseley, adm’r, 17 ib. 794, fully sustain the 
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jurisdiction of the court. In the case last cited, we held that 
a court of equity may restrain the Orphans’ Court from proceed- 
ing in the final settlement of an estate, where matters of purely 
equitable cognizance are to be adjudicated, or where a discovery 
was necessary to the proper settlement of the estate, and which 
the Orphans’ Court could notenforce. It is true that where two 
courts have concurrent jurisdiction, that which first obtains juris- 
diction of the cause retains it to the exclusion of all others, but 
that is not the case before us. The bill in this case does not 
show that the Orphans’ Court is proceeding in the matter of this 
estate to final settlement. Application was made to bring the 
administrator to settlement, and his account was filed, but this 
was afterwards withdrawn, and it does not appear that any fur- 
ther steps have been taken in regard to it. Be this, however, 
as it may, it is very clear that the numerous and complicated mat- 
ters of account involved in the settlement, and upon which a 
discovery is sought, render it altogether proper that the court of 
chancery should lend its aid,—should take the account, and en- 
force the due execution of the trust assumed by the administra- 
tor with the will annexed. | 

In respect to the injunction, we have not looked into the an- 
swer to determine whether or not that should have been dissolv- 
ed. ‘The decree of the chancellor dismisses the bill for want of 
equity, and that decree is brought before us by a writ of error, 
and is in our opinion clearly erroneous, and must be reversed ; 
but we can make no order as predicated upon the answer, for as 
was said in Alderson v. Harris & Merrill, 12 Ala. 587, ‘‘the 
decision of the court excludes the answer from our considera- 
tion.” Let the decree be reversed and the cause remanded for 
further proceedings. 
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1. To authorise a decree for the specific performance of a parol agree- 
ment for the sale of land, on the ground of part performance, it is in- 
dispensable, not only that the acts which are alleged to be in part 
performance, but the contract itself as stated in the bill, should be es- 
tablished by clear and definite proof. 


. If the proof fails to establish the contract, as alleged, or any of its 


terms are left in doubt or uncertainty, a specific performance cannot 
be decreed ; for should it be, it would be uncertain whether the chan- 
cellor was enforcing the contract of the parties, or one, which he has 
made for them. 


. Where, therefore, the bill alleges that the payments were to be made 


in five equal annual instalments, and the proof is that they were to be 
made in four or five annual instalments, it appearing that part of the 
purchase money is still unpaid, a decree for the specific performance 
of the contract is properly refused. 

Where a purchaser of land, who, upon the faith of the contract, has 
entered into possession and made valuable improvements, files his 
bill for a specific performance, but fails to make out such a case as 
will entitle him to the relief sought, the bill may be retained for the 
purpose of allowing him compensation, if he has not a full and ade- 
quate remedy at law. 

In such case, the iand should be charged, as against the vendor and 
his representatives, with the payment of the amount ascertained to 
be due to the complainant, unless some circumstance appears that 
would render it improper to do so. The insolvency of the vendor's 
estate, (he being dead) is not a sufficient reason for refusing so to 
charge it. 


. This court cannot undertake to say that a paper, purporting to be a 


receipt, may not bear marks, or evidenve on its face, conclusive to 
show that it is not a genuine receipt, although the signature attached 
to it may be in the handwriting of him, whose receipt it purports to 
be. 

The fact, that the signature to an instrument, which has not been 
acted on as evidence by the chancellor, and on which the equity of 
the bill was in no way dependant, was proved before him at the 
hearing, does rot preclude the master, when such instrument is offer- 
ed in evidence upon a reference to him, from enquiring into its gen- 
uineness, for reasons apparent on the face of the instrument, irrespec- 
tive of the signature. 


Error to the Chancery Court of Madison. Tried before 


the Hon. D. G. Ligon. 
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Tuts bill was filed by the plaintiff in error against the admin- 
istrator and heirs at law of James C. Wayland, deceased, for the 
specific performance of a parol contract, entered into by the com- 
plainant with the said Wayland in his life-time, for the purchase 
of a certain lot of land adjoining the town of Huntsville. It al- 
leges that about the first of January 1837, the complainant pur- 
chased of Wayland about twelve acres of land, for four thousand 
dollars, to be paid in equal annual instalments, the last falling 
due the first Janaury 1842; that said purchase was by parol, no 
written evidence of the contract having been executed by Way- 
land, nor any note for the purchase money by the complainant ; 
that the complainant went into possession about the ninth of Jan- 
ary 1837, and in the month of March 1838, disposed of five 
acres, and a fraction over, of said lot, to one Rice for two thou- 
sand dollars, to whom Wayland agreed to look for the payment 
of that sum and to release complainant to that extent; that after- 
wards Wayland, not being able to make said Rice a good title 

‘to the lot of five acres, and fraction over, agreed with him to 
take it back and rescind the contract; that the complainant from 
the time he went into possession has continued to occupy the 
remainder of the lot, of about six acres, and has paid eighteen 
hundred or two thousand dollars, leaving but a small balance, 
if any, due on that portion of the original purchase retained by 
him; that during the life-time of Wayland, and with his knowl- 
edge, complainant made valuable improvements on said lot, 
amounting to two thousand dollars, and consisting of a dwelling 
house, &c. ‘The bill offers to pay whatever balance may be 
found due, and prays a specific performance. 

The answers put in issue all the material allegations of the bill, 
and that of Echols alleges that before the bill was filed the estate 
of his intestate was reported insolvent and so declared by the 
Orphans’ Court, &c. This answer also sets up notes of the 
complainant, to the amount of between four and five hundred 
dollars, dated prior to first January 1841, and which were held 
by Wayland at the time of his death, and it is prayed that they 
be allowed, if an account should be ordered. ‘The complainant 
after the coming in of the answers, amended his bill, and made 
an exhibit of a paper, purporting to be a receipt executed by 
Wayland, in the following words: ‘ Received of Joba F. Aday 
four hundred dollars, it being the full amount of all notes now 








JUNE TERM, 1850. 355 


Aday v. Echols, adm’r, et als. 


due against said Aday. February — 1841.—J. C. Wayland,” 
which he insisted was a full discharge of the notes set up in Ech- 
ols’ answer. The signature to this receipt was proven viva voce 
at the hearing to be in the hand-writing of Wayland. The 
chancellor refused to decree a specific performance, because of 
the uncertainty of the evidence as to the precise terms of the 
credit, the only witness who testified in respect to the payments 
stating that the purchase money was to be paid in four or five 
annual instalments; but the contract of sale and the amount 
agreed to be given having been fully proved, he retained the 
bill for the purpose of allowing compensation for improvements, 
&c., and ordered a reference to the master to take an account. 
On this reference, the receipt above mentioned was offered. in 
evidence and objected to by the defendants, on the ground that 
it bore on its face evidence that it was not a genuine instrument, 
and the master on inspection of it was of that opinion and exclu- 
ded it from his consideration. From this there was an appeal 
to the chancellor, who sustained the action of the master. ‘The 
master having reported the sum of $1067 ;',%5 in favor of the 
complainant, the chancellor confirmed the report, but refused to 
charge the land with its payment, because the estate had been 
reported insolvent. The ruling of the chancellor in reference 
to the receipt, and his refusal to decree a specific performance 
and a charge on the land for the amount ascertained to be due 
the complainant, are the errors assigned. 








Cray, for the plaintiff. 
Rosrinson, for the defendants. 


DARGAN, C. J.—To entitle a complainant to a decree for 
the specific performance of a parol agreement for the sale of 
land, on the ground of part performance, it is indispensable, not 
only that the acts alleged to be in part performance should be 
clearly proved, but the contract itself, as alleged in the bill, 
should be established by clear and definite testimony. If the 
proof fails to establish the contract as alleged, or if any of the 
terms be left in doubt or uncertainty, then a specific performance 
cannot and ought not to be decreed, for it would then be uacer- 
tain whether the chancellor was enforcing the contract the par- 
ties had agreed upon, or whether he was making one for them, 
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and decreeing its execution. The proof, therefore, must not 
leave the contract, or any of its terms in doubt. This is the re- 
sult of all the well considered cases on this subject.—See Story’s 
Eq. vol. 2, p. 69, § 764, and authorities cited; also, Goodwyn 
v. Ligon, 4 Port. 297, and the cases there refered to. 

Applying this principle to the allegations of the bill, and to 
the proof, we fully agree with the chancellor, that the evidence 
does not establish the contract with sufficient certainty to war- 
rant a decree for a specific performance. The bill alleges a sale 
by Wayland of twelve acres of land, on the first day of January 
1837, for the sum of four thousand dollars, to be paid in equal 
annual instalments, the last falling due the first of January 1542, 
consequently the purchase money was to be paid in five annual 
equal payments. It also alleges that in March 1838, the com- 
plainant sold five acres and a fraction over to one Rice, who 
agreed to pay Wayland two thousand dollars, but that Rice be- 
ing dissatisfied with the title of Wayland, it was agreed that 
Wayland should take this portion back, and credit the complain- 
ant with the amount of two thousand dollars on the original pur- 
chase, thus reducing the purchase of complainant to six acres 
and a fraction, and the purchase money to two instead of four 
thousand dollars. But the time when the payments were to be 
made remained the same, that is, the two, thousand dollars instead 
of four, was to be paid according to the bill, in five annual in- 
stalments. Many witnesses were examined who proved the 
contract of sale and the amount agreed to be given, but none 
of them speak of the time the payments were to be made except 
ene, who says that the money was to be paid by the complain- 
ant in four or five annual instalments. Now if it had been al- 
leged and proved that the entire purchase money had been paid 
in full, this perhaps, would have superseded the necessity of 
proving the time agreed on when the payments should be made, 
but it will be at once seen, that when all the purchase money is 
not paid, and the sale is on credit, that the time of payment be- 
comes material, for the purpose, at least, of ascertaining the 
amount due to the vendor. The testimony, however, iu this 
case leaves it in doubt whether the money was to be paid in four 
or five annual instalments, and it is shown that part of the pur- 
chase money is still unpaid; a decree of specific performance 
was, therefore, correctly refused. ' 
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We agree also with the chancellor, that although a decree for 
a specific performance cannot be allowed, yet this is a case that 
requires that the bill should be retained, and a decree rendered 
in favor of the complainant for the amount of the valuable im- 
provements made by him under the contract, and also for the 
amount he had actually paid as part of the purchase money, for 
the rule is, that when a purchaser enters into possession and upon 
the faith of a contract bas made valuable improvements upon the 
land, and afterwards files his bill to compel a specific perform- 
ance, but fails to make out such a case as entitles him to that re- 
lief, the bill may be retained for the purpose of allowing him com- 
pensation if he has not a full and adequate remedy at law.—Sto- 
ry’s Eq. vol. 2, page 109, § 749 ; Pratt v. Lane, 9 Cranch, 493 ; 
1 Johns. Ch. 131; Pratt v. Lyon, 4 Port. 314. When the 
amount to which the complainant is entitled is ascertained, either 
by a reference to the master, or upon an issue of quantum dam- 
nificatus, I think it clear that the chancellor may charge the 
land with the payment of the amount, unless some specific right 
has attached in favor of some third person upon the land, which 
it would be inequitable to displace in favor of the complainant. 
If this could not be done, the very object of retaining the bill, 
which is to prevent a failure of justice, might be defeated. Jn 
the case before us, the complainant made the improvements on 
the land which enhanced its value, upon the faith of the contract, 
and, no doubt, under the belief that his possession would never 
be disturbed, and in the same manner paid a portion of the pur- 
chase money. If he should be now remitted to the Orphans’ 
Court, to receive a pro rata dividend with the other creditors 
of Wayland’s estate, which is insolvent, injury would result to 
him from the contract, and the general creditors be benefitted at 
his expense; for he has increased the value of the land, which 
increased value would be a fund for common distribution. The 
correct rule, I hold to be this, whenever compensation is allow- 
ed and a specific performance is denied, the land may be charged 
with the payment of the amount ascertained to be due to the 
complainant, as against the vendor and his representatives, un- 
less some circumstance appears that would render it improper 
to make such a decree. But I cannot think that the insolvency 
of the estate of Wayland is a sufficient reason, why the land 
should not be charged with the payment of the sum 4s ascer- 
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tained to be due the complainant as compensation. The gen- 
eral creditors of the estate have acquired no specific lien on the 
land, and have no greater right or equity than Wayland himself 
had, and if we could be warranted in decreeing the amount of 
compensation as a charge on the land against Wayland, I see no 
reason why it should not be done against his heirs and adminis- 
trator, although his estate may be insolvent. We, therefore, 
think the court erred in refusing to charge the land with the 
payment of the amount, ascertained to be due to the complainant, 
‘by way of compensation. 

We cannot say that the chancellor erred in overruling the 
exception to the register’s report. The complainant by his 
amended bill exhibited a paper, purporting to be a receipt execu- 
ted by Wayland to him for the sum of four hundred dollars, da- 
ted February 1841, in full of all notes then due by complainant 
to Wayland. Before the hearing, the receipt was proved vivu 
voce as an exhibit in the usual manner, but the register, in taking 
the account, refused to allow it any weight as evidence, because 
the instrument upon its face satisfied him that Wayland never 
executed it asa receipt, although the signature was genuine. 
The chancellor upon imspection of the paper was of the same 
opinion, and confirmed the report of the register. The-instru- 
ment itself is not before us, and we cannot say that a paper, pur- 
porting to be a receipt, may not carry marks, or evidence upon 
its face, conclusive to show that it is not a genuine receipt, al- 
though the signature attached to it may be in the hand-writing 
of him, whose receipt it purports to be. Had the receipt been 
acted on by the chancellor as evidence, in his decree, before the 
reference was ordered, it would have then been too late to raise 
any objection to it in taking the account; but the equity of the 
bill was not in the slightest degree dependant on the receipt, nor 
eould any question have been raised in reference to it, except in 
taking the account before the register; the receipt could have 
no influence, except inswelling the amount ofcompensation. The 
question was, therefore, raised the first time the instrument was of- 
fered to be used as evidence, and notwithstanding the signature 
to it may have been proved viva voce to be in the hand-writing 
of Wayland, we do not think this precludes the examination of 
the question of genuineness, ‘when that question is raised by 
‘matter apparent on the face of the instrument itself, irrespective 
of the signature. 








JUNE TERM, 1850. 359 


Mims’ Ex’rs v. Sturtevant. 








The only error in the decree is the refusal of the chancellor 
to charge the land with the sum due to the complainant. For 
this error the decree must be reversed, and the proper decree 
here rendered. 

It is ordered, adjudged, and decreed, that the final decree of 
the chancellor be reversed, and the court here proceeding to 
render such decree as should have been rendered, it is ordered 
and decreed that the land described in the pleadings, to wit, the 
six acres and a fraction, claimed by the complainant to have been 
sold by Wayland to him, be charged with the payment of one 
thousand and sixty-seven dollars and fifteen cents, the amount 
of compensation ascertained to be due the complainant by the 
report of the register, and if said sum be not paid within ninety 
days from the rendition of this decree, the register of the court 
below will proceed to sell the land at public auction, at the court 
house in Madison county, upon giving the same notice, required 
by law of sheriffs in the sale of real estate, and from the pro- 
ceeds of the sale of said land, he will first pay the cost of this 
suit, and then the amount due to the complainant, after which 
the administrator of Wayland wili be entitled to receive the resi- 
due. It is further ordered, that the defendants in error pay the 
cost of this court. 


Parsons, J., not sitting. 


MIMS’ EXECUTORS vs. STURTEVANT. 


1. Where a written instrument is so connected with the declarations of 
a party, that they cannot be fully understood without it, proof of its 
execution is not a pre-requisite to its admissibility in evidence, in 
connection with and as explanatory of the declarations. 

2. M. or his wife, both being present, handed a paper to the witness, 
saying, “there is a deed I intended for my daughter P.” The witness 
read the paper and returned it to M., and when examined as to its 
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coutents could only recollect the words, “I give to my daughter P. 
my negro woman Penny, and to the heirs of her body.” Held — 
That this, though not of the most satisfactory character, was evi- 
dence sufficient, both of the execution and contents of the deed, to 
go to the jury, especially as it was shown that the deed could not be 
found, and that the opposite party, in whose possession it was pre- 
sumed to be, had been notified to produce it, and had failed to do so. 

3. A father, having executed a deed of gift for a slave to his daughter, 
then a married woman, sent the slave to the residence of herself and 
husband. The husband, supposing the deed to create a separate 
estate in the wife, refused to permit the property to remain on his 
premises, or to have any thing to do with it. The wife thereupon 
sent the slave back to her father, with the request that he would do 
the best he could for her, and the father, on its return, stated that he 
would put the slave to work and account to his daughter for it.— 
Held—That there is nothing in these circumstances to affect the va- 
lidity of the deed, or to preclude the husband, on its being ascer- 
tained that the deed did not create a separate estate in the wife, from 
asserting his rights under it. 

4. Where one receives the slave of another and promises to account 
for the hire, without any agreement as to the amount to be paid, or 
the time when the hiring should terminate, and the hire become due, 
the hire is payable as it is earned, or, at most, within a convenient 
and reasonable time thereafter; and the owner, after permitting the 
slave to remain with the hirer for a number of years, has not the op- 
tion to treat the entire demand as one continuous item. against which 
the statute of limitations cannot run, until the sum last due is paya- 
ble, nor to exempt it as a single item from the operation of the statute 
of three years. 

5. An account—whether of one or more items—founded on a contract, 
some term of which is left unsettled by the parties, is an open ac- 
count, and to such the statute of limitations of three years applies. 


Error to the Circuit Court of Conecuh. Tried before the 
Hon. Nathan Cook. 


Tus was an action of assumption instituted on the 7th Sept. 
1846, by the defendant against the plaintiffs in error, as execu- 
tors of Britton Mims, deceased, to recover the hire of a slave 
by the name of Penny, from January 1839 to Sept. 1845. 
The case was tried on issues formed upon the pleas of non-as- 
sumpsit and the statute of limitations of three years. It appears 
by the bill of exceptions that in January 1839, the said Britton 
Mims sent the slave to the house of the plaintiff, who was the 
husband of one of his daughters, and that the slave, after re- 
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maining there a few days, returned with a note, purporting to 
have been written by the wife of the plaintiff, and containing 
the following language— Father—Mr. Sturtevant is unwilling 
that the negro Penny shall stay here, not as his property. I 
want you to take her, and do the best you can for me.” The 
note was not produced, nor was the witness who testified to its 
contents, acquainted with Mrs. Sturtevant’s handwriting. The 
defendant objected to the proof of its contents, unless proof of 
the handwriting was first adduced, but the court overruled the 
objection, it being shown that said Mims, who was unable either 
to read or write, handed the note to the witness at the time it 
was received, and asked him to read it for him. The record, 
however, does not shew that any exception was taken to the 
ruling of the court on this point. It also appears that, after the 
note was read to Mims, he said to the witness, *‘ what would 
you do, if you had such a soa-in-law? Well, I reckon I had 
better send the negre to the kitchen, put her to work, and account 
to Peggy (Mrs. Sturtevant) for it;” aad at the same time, either 
he or his wife, both being present, handed a paper to the wit- 
ness, saying, ‘there is a deed J intended for my daughter Peg- 
gy.” The witness read the paper thus handed him, but could 
recollect none other than these words—‘“I give to my daughter 
Peggy my negro woman Penny, and to the heirs of her body;” 
nor could he recollect whether it was signed, nor whether there 
was a subscribing witness to it. ‘This paper was not produced 
on the trial, but it was proved that it could not be found and 
that the defendants had been notified and had failed to produce 
it. On this state of the proof, the defendants objected to the 
foregoing secondary evidence, but the court overruled the ob- 
jectioa and the defendants excepted. 1t further appears that 
during the time the slave was at the plaiotiff’s house, he said 
that he would send her back,—that if a guardian had to be ap- 
pointed for his wife, the slave should not stay there—that the 
property was his wife’s and had been given to her, and not to 
him, and therefore be would have nothing to do with it. After 
the slave returned to the house of Mims, she continued in his 
possession until his death in the fall of 1845, when his execu- 
tors delivered her to the plaintiff. The foregoing, with proof 
of the value of the hire,'was all the evidence adduced on the 
trial. The court charged the jury—1st.: That if they believed 
25 
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from the testimony, thatthe plaintiff, in refusing to accept the 
gift or to have any thing to do with the slave, did not intend te 
reject it as a gift to his wife, but meant that she should have the 
slave as her separate property, it would not amount to a rejec- 
tion of the gift. 2d. That if the wife of the plaintiff, after re- 
ceiving the slave as a gift, sent her back, because the plaintiff 
refused to have any thing to do with her, and requested her fa- 
ther to take charge of and employ the slave for her benefit, and 
that he received and agreed to hold the slave ir accordance witls 
the request and did in fact so hold her, it could not be regarded 
asa sejection of the gift. 

The defendants requested the coust to instsuct the jury that 
the demand sued for was am open account, and that the statute 
of limitations being pleaded, the plaintifE could only recover so 
much of the account as had accrued within three years and six 
months of the commeneement of the action. The first portion 
of this charge the court gave, but refused the remainder, and 
instead thereof, stated to the jury that, although the demand 
was an eper account, if they found that the testator’s. posses- 
sion of the slave, under the promise to hold her for his daugh- 
ter’s benefit, was continuous, the statute of limitations would 
not run against apy part of the account, until the contract was 
put an end toby act of the parties or otherwise. The ruling and 
charges of the court are now assigned as error. 


Watts and Biownt, for the plaintiffs in error. 


Leste, for the defendant. 


PARSONS, J.—Stuvtevant brought his action of assumpsit 
in the court below, against the defendants, as executors of Brit- 
ton Mims, to secover the value of the hire of a negro woman — 
caled Penny, who had been for some time in the possession of 
the testator before his death, and remained in the possession of 
the defendant, as his executers,. for some time afterwasds; but 
the present action is confined to the demand against the testa- 
tor. This case is very different from a case between the same 
parties in this court before —See Mims & Mims. v. Sturtevant, 
16 Ala. 154. 

It appears by the bilt of exceptions that Britton Mims, in 
1889, sent the negro woman to Sturtevant, whose wife was his 
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daughter. The negro after a few days returned to the house of 
Mr. Mims, the testator of the defendants below, and delivered 
him a note, purporting to be written by Sturtevant’s wife, in 
these words: ‘Father, Mr. Sturtevant is unwilling that the 
negro Penny shall stay here, not as his property. I want you 
to take her, and do the best you can for me.” And from that 
time the negro remained in the testator’s possession until his 
death. This note was not produced on the trial, nor was the 
witness, by whom its delivery to the testator and its contents 
were proved, acquainted with the handwriting of Mrs. Sturte- 
vant. The defendants below objected to the proof of its con- 
tents, because it was not proved to have been written by Mrs. 
Sturtevant, but the court admitted evidence of its contents. 
There was no exception, however, to this act of the court, and 
therefore it is not properly subject to our revision. But we 
think there was a reason which rendered the note itself, or if it 
could nat be produced, evidence of its contents, admissible on 
the trial, although its genuineness could not be proved. With- 
out it, the remarks of the testator, when it was read to him, 
could not be fully understood. He received the note, which 
was brought to him by the negro, when she returned into bis 
possession. His remarks on the occasion, as rendered intelli- 
gible by the note, whether it was written by his daughter or not, 
tended to show what he himself intended by taking possession 
of the negro. Thereby the jury were enabled to determine 
whether he took possession of her in his own right, or subject to 
the title which he had conveyed, or attempted to convey, to his 
daughter by the deed. As the note, or, in a proper case, evi- 
dence of its contents, is admissible evidence, we will recur to it 
in another part of this opinion. 

The testator’s deed of gift of the slave to his daughter was 
not produced on the trial, but it was proved that it could not be 
found. The question is whether the secondary evidence of its 
execution and contents, which was offered, should have been al- 
lowed to go to the jury. Some days after the testator sent the 
negro to Sturtevants’, she returned with the note which has 
been mentioned. ‘The note was read to him, he and his wife 
both being present, and, on the same occasion, one of them, and 
the witness could not recollect which, handed the witness a pa- 
per, saying there is a deed I intended for my daughter Peggy, 
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who was Mrs. Sturtevant. ‘The witness could only recollect 
the following, as some of the words of the deed: “I give to my 
daughter Peggy my negro woman Penny, and to the heirs of 
her body.” The witness did not remember whether or not it 
was signed, or had a subscribing witness. This evidence of 
the deed was objected to by the defendants below, but it was 
admitted by the court, and they excepted. The testator or his 
wife, whichever it was that spoke, called the paper a deed, and 
mentioned the purpose for which it was intended. This, if said 
by the testator himself, was clearly evidence of the execution of 
the deed—and as it was stated that it was intended for Peggy, 
that, and the few words of the deed, which were recollected by 
the witness, were evidence of its contents. But if it were the 
testator’s wife who spoke, it was in his presence, and the infer- 
ence from what is stated must be that he assented to what was 
said, and consequently it is evidence against him and his rep- 
resentatives. ‘The evidence, however, was not of the most sat- 
isfactory character, either as to the execution or contents of the 
deed, but we think it was sufficient under the circumstances to 
goto the jury. It was proved that the deed could not be found. 
When last seen it was in the testator’s possession. It was not 
proved that the executors had the paper, but we think that fact 
may be presumed.—See Maulden, Montague & Co. v. Amis- 
tead, Ex’r, &c., 14 Ala. 702; Powell v. Knox, 16 ib. 364. 

If the secondary evidence be not fully satisfactory, they who 
are presumed to have had control of the best, should have pro- 
duced it, for in this case they had been notified to do so. AlI- 
though it was not entirely satisfactory, yet, under these circum- 
stances, we think it was right to admit it—See Bright & Led- 
yard v. Young et al., 15 Ala. 117. 

_ We think there was evidence in this case, tending to show 
that the testator did not intend, by receiving the negro back, to 
hold her in his own right, but to hold subject to the title which 
he had conveyed by the deed, and to account for her services 
accordingly. Doubtless he thought the title had been legally 
conveyed by the deed to Sturtevant’s wife, exclusive of her 
husband, and for a time her husband also thought so. The 
noté which came, as he supposed, from his daughter, requested 
him to take the negro, and do the best he could for her, Mrs. 
£turtevant. When he heard it read, he observed, “‘ Well, I 
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reckon I had better send the negro to the kitchen—put her to 
work and account to Peggy for it.” The negro remained there 
until some time after the testator’s death, when she was deliv- 
ered by the executors to Sturdevant. The testator having ex- 
pressly taken possession of the negro, to be put to work and _ to 
account to his daughter for her services, there is no question 
but that his daughter could have recovered hire of him, if the 
deed had in fact vested the property of the negro in the daugh- 
ter, exclusive of her husband. But as the deed, in fact, did not 
exclude the husband’s marital rights, and the property became 
his absolutely under the deed, the payment of the hire should be 
made to him. He might have released it, or if it had been 
made to his wife, it would bave been his—and upon the under- 
taking to account to his wife for the services or hire, he might 
maintain, and in fact has brought an action in his own name. 

There is no question relative to the delivery of the deed by 
the testator, distinctly reserved for us. For that reason we pass 
that point, remarking only that the testator’s continued posses- 
sion of the deed is not necessarily inconsistent with the idea of 
a delivery in fact or in law.—See McClure et al. v. Colclough 
et al., 17 Ala. 89, and cases there cited. 

Not to speak of Mrs. Sturtevant’s note, there was some legal 
evidence tending to show that Sturtevant, while he believed 
that he was excluded by the deed, refused to act as trustee for 
his wife, and was not disposed to suffer the negro to remain at 
his house. But it is not our inference from the evidence that 
he intended to any greater extent to prohibit her from enjoying 
the benefit of the gift. When the negro returned to the testa- 
tor, the latter did not consider the gift at an end; therefore, if 
for no other reason, the validity of the deed remained as it was. 
And when Sturtevant afterwards found out that the negro was 
his, we do not see why he might not claim her. He never in- 
tended to renounce his own right. 

Without stopping to make an application of what has been 
said, to the case as it appears by the bill of exceptions, we come 
to the last point in the record. The defendants below pleaded 
the statute of limitations of three years, avering that the demands 
sued for were open accounts. And in reference to this, they 
requested the court to charge the jury, that the plaintiff could 
only recover such parts of the account as had accrued withio 
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three years and six months before the commencement of this 
suit, allowing the six months for the time, during which no suit 
could have been brought, in consequence of the testator’s death; 
which charge the court refused. In this, we think there was 
error. ‘There was no promise to pay or account for hire, except 
as already mentioned. This was not a contract of hiring, which 
was to terminate at a particular time, and according to which 
the hire was then to be paid. In such case no action would 
accrue until the end of the term, and consequently the statute 
would only commence running at that time. In this case the 
hire became payable as it was earned, or, at most, within a con- 
venient and reasonable time thereafter, and the plaintiff below 
might have brought his action accordingly. 

Lord Hardwick thought that in an action by one tenant in 
common against another, for rents ahd profits, the statute was 
a bar to any demand further back than six years.—Prince v. 
Heylin, 1 Atk. 493. And it is said that this rule has ever 
since been recognized in cases where the defendant is charged 
as receiver.— Angell on Lim. 73, note 3.—But the question is 
whether the statute of six or of three years shall apply to this 
account; and that depends upon the question whether it is an 
open account, within the meaning of the statute, to which the 
limitation of three years applies. If the plaintiff had made out 
his account in different items, to correspond with the periods, 
when according to the case it was payable, then it would have 
been manifestly an open account, because the amount to be paid 
and the times of payment were not ascertained by any contract, 
but left open. He has not the option to elude the statute by 
considering the whole demand as one continuous item, against 
which the statute could not run until the last was payable; nor 
has he the option to exempt it as a single item from the statute 
of three years. Ip this case all the demands are on one side. 
It is not a mutual contract; therefore the items which accrued 
within three years do not draw the rest after them, so as to ex- 
empt them from the statute.—Todd v. ‘Todd, 15 Ala. 743. It 
was held by this court, in the case of Sheppard v. Wilkins, 1 
Ala. 62, that an open account is one, in which some term of the 
contract is not settled by the parties, whether the account con- 
sists of one item or of many,and that in such case the statute of 
three years applied. In this case there was no agreement as to 
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the amount to be paid by the testator—therefore, the case last 
cited is in point. 

The judgment is reversed and the cause remanded, to be 
proceeded in, not inconsistently with this opinion. 


GLOVER ts. GLOVER. 


{. A domicil once acquired is presumed to continue until a new one is 
gained facto et anizo. ° 
. Where the acknowledged residence of a party is in this State, and 
the principal part of his property is here, his pretended removal to 
another State, with the fraudulent intent of evading the jurisdiction 
of the Chancery Court, will not oust that court of jurisdiction of a bill, 
filed against him by a non-resident complainant, but it may proceed 
to make him a party in the mode prescribed by the statute.—Clay's 
Dig. 352, § 44. 


nw 


Error to the Chancery Court of Sumter. Tried before the 
Hon. J. W. Lesesne. 


Tue bill in this case was filed by the plaintiff against the de- 
feudaat for alimony. Italleges that the complainant and defend- 
ant were married in the State of Virginia, of which State the 
complainant is still a resident, and that the defendant, without 
cause or provecation, abused and mal-treated, and finally desert- 
ed her, removing all his available effects to this State and leav- 
ing her no means of support, &c. It further alleges that the de- 
fendant “after fraudulently removing his available effects to Ala- 
bama to evade providing your oratrix with the means of support, 
has suddenly pretended to remove to the State of Tennessee, 
with the fraudulent intent of evadiag the jurisdiction of this court ; 
that he has done this in anticipation that your oratrix was about 
to take steps to compel him to provide for her; that nearly, if not 
quite all the property and effects of said defendant are in this 
State, and she verily believes that this State is his real place of 
cesidence, as far as he can be said to have any place of abode; 
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that since he left Virginia, she has beard of bim as wandering 
about without any fixed place of abode, but that this State was 
his acknowledged place of residence, until about the time your 
oratrix was abont commencing proceedings against him as afore- 
said, and she believes that said defendant left this State with no 
other intent or purpose than to evade the just claims, whieh your 
oratrix has upon him; and that if your oratrix cannot reach his 
property and effects which are in the State of Alabama, such is 
the unsettled condition of said defendant, and such his determi- 
nation not to provide for your oratrix, she will be fraudu- 
lently deprived of her rights in the premises.” ‘The chancellor 
on motion dismissed the bill for want of jurisdiction, which is 
now assigned as error. 


Rosert H. Suir, for the plaintiff: 

The allegations in the bill show that Alabama is the defend- 
ant’s place of residence. It alleges that Alabama was his resi- 
dence until complainant was about proceeding, and he has since 
had no fixed residence, &c. Nowa man must be sueable some- 
where—he must have some residence, and I understand the law 
to be, that a man’s residence (once obtained,) continues, not un- 
til he leaves it, but ontil he obtains another. Therefore, I say, 
Alabama is his residence.—State v. Hallet, 8 Ala. 159. But 
it is asked how can precess be served on him—not by actual 
service, and not by publication; but this is worth nothing, for 
any man could oust a court of jurisdiction by shunning process, if 
this be law. The consequence of it would be that the definition 
of one’s abode would be, a place where process ean be served on 
him. The argument, if so it may be called, is merely one based 
on inconvenience. If a party evades process, so it eannot be 
served, and yet is no non-resident, so as to allow publication, I 
think the Chancery Court should, by virtue of its remedial pow- 
ers, prescribe a mode of bringing him in, and I ask that this may 
be done in this case. If it cannot do it, then it may be truly 
said that a court, whose province it is to protect against fraud, 
is at the mercy of fraud. 


F. S. Lyon, for the defendant : 
There is nothing in this case which would, in prineiple, dis- 
tinguish it from the one between the same parties, decided at 
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June Term, 1849.—See 16 Ala. 440. In the former case the 
suit was brought by the wife against the husband to recover ali- 
mony, the complainant being at the time a citizen of Virginia, 
and the respondent residing in Tennessee. That case was dis- 
missed because the court had no jurisdiction of such a cause. 
The present suit was brought for the same purpose, the com- 
plainant still being, as shown by her bill, a citizen of Virginia. 
The proceedings assign to the defendant no local habitation—he 
is said to be a wanderer, to have no fixed place of residence. 
There was no service of a subpceena to answer, nor publication 
made as required by law, such as would authorise the courttoreach 
his person or property by a decree in the case. The parties, as 
shown by the bill, were married in Virginia, and the obligation 
attempted to be enforced by the bill was incurred in thet State, 
and not in this. The complainant being a non-resident, and 
the cause of action having accrued out of the State, the Court of 
Chancery had no jurisdiction without an allegation in the bill 
that the defendant was a resident of the State-—See Heirs of 
Holman et al. v. Bank of Norfold, 12 Ala. 360. Under our 
laws there are but two modes of compelling a defendant in chance- 
ry to answer, one is by service of a subpeena to answer where he 
is a resident of the State, and the other is by publication where 
he is a non-resident. In the present case there was no service 
of process, nor appearance, except as amicus curté to move to 
dismiss for want of jurisdiction, nor was there publication, be- 
cause the fact of publication with the admission in the bill of the 
non-residence of complainant, would have at once deprived the 
court of jurisdiction. How then could the court have proceed- 
ed in the cause? and upon what ground had the court of chancery 
for Sumter county cognizance of the suit? Neither plaintiff nor 
defendant resided in Sumter, nor did the subject matter of the 
suit arise, or exist, in that county. The judgment below dis- 
missing the bill was correct and ought to be sustained. 








CHILTON, J.—The bill charges that the defendant, after 
fraudulently removing his effects to this State, to avoid providing 
the complainant the means of subsistence, has suddenly pretend- 
ed to remove to the State of Tennessee, with the fraudulent in- 
tent of evading the jurisdiction of this court; that he has done 
this in the anticipation that complainant was about to take steps 
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to compel him to provide for her; that nearly, if not quite all 
the property and effects of said defendant, are in this State, and 
that she verily believes that this State is his real place of resi- 
dence, as far as he can be said to have any place of abode; that 
since he left Virginia, she has heard of him as wandering about 
without any fixed place of abode, bu: that this State was his ac- 
knowledged place of residence, until about the time complainant 
was commencing proceedings against him, and she believes that 
he left this State with no other intent or purpose than to evade 
her just claims upon him; aud that such is his unsettled condi- 
tron, that if she cannot have a remedy in this State against him, 
she is utterly remediless. 

The party, having acquired a domicil ia this State, must be pre- 
sumed to reside here, until he acquires one elsewhere, upon the 
well settled doctrine, that when once a domicil has been acquired, 
it is not lost until a new one is actually gained fuctu et animo.— 
The State v. Hallet, 8 Ala. 161. 

In the case before us, the party, to evade the just demand of 
the complainant, has pretended to remove to Tennessee, but is 
really wandering about, with the object and intent of avoiding 
the jurisdiction of the court. Such conduct is a fraud upon the 
jurisdiction of the Chancery Court, and cannot be allowed to 
screen the party from amenability to its process. 

The case falls clearly within the equity, if not the letter of the 
statute, authorising the court to order publication against the de- 
fendant (Clay’s Dig. 352, § 44,) upon the proper affidavits be- 
ing filed, that the defendant cannot be found at his usual place 
of abode upon inquiry being made for him, and that there is just 
cause to believe that such defendant is gone out of the limits of 
the State, or has otherwise absconded, to avoid being served 
with process. From the allegations of this bill, he must be re- 
garded as a resident of this State. so that the principle settled by 
this court in the Heirs of Holman v. The Bank of Norfolk, 
(12 Ala. 369,) and upon which a case between these same par- 
ties in 16 Ala. 440, was made to turn, does not apply. Since the 
passage of the statute before cited, it may safely be asserted as 
an undeniable legal proposition, that if a party, residing here, ab- 
sent himself, with the view and intent of avoiding the jurisdic- 
tion of the Chancery Court of this State, his absence shall not 
avail him to oust the court of jurisdiction. Were the law other- 
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wise, the grossest fraud and injustice might be practised, and 
the courts of equity rendered powerless to afford relief, by the 
fraudulent act of the defendant. 

The chancellor erred in dismissing this bill. His decree is 
consequently reversed and the cause remanded. 


KELLY vs. PAYNE. 


1. A vendor of land, who has executed his bond, conditioned to make 
title when the purchase money is paid, holds the legal title to the 
land as a security for the payment of the purchase money. and all 
the ineidents of a mortgage, so far as the lien is concerned, attach 
to such a contract. 

2. Where, in such case, the vendor transfers by endorsement the note 
given for the purchase money, a court of equity, unless by the con- 
tract of transfer it is otherwise agreed, will consider the transfer of 
the note as a trausfer of the lien, and regard the vendor as holding 
the legal title to the land in trust to secure the payment of the debt: 
but if the vendor »fterwards, on the failure of the maker to pay it, 
takes up the note, the debt, with the security fer its payment, is re- 
vested in him, and he may subject the land to its satisfaction. 

3. The recovery of judgment on the note by the endorsee against the 
maker, and its payment by the vendor, after his liability as endorser 
had been fixed by the issuance of execution and return of no pro- 
perty, cannot, in such case, operate as a satisfaction of the debt, or a 
discharge of the lien: but such payment, being regarded as a dis- 
charge of his own liability merely, will entitle the vendor to the equi- 
table interest in the judgment, and, the legal title to the land being 
still in him, he can subject it in equity to the satisfaction not only oi 
the principal and interest, but the costs of the judgment. 

4. The rule is too well settled to be now questioned, that a prayer for 
general relief is sufficient, and will entitle the complainant, on the 
final hearing, to such a decree as his case may warrant. 


Error to the Chancery Court of Lowndes. Tried before 
the Hon. J. W. Lesesne. 


Tue bill in this case was filed by the defendant against the 
plaintiff in error, and alleges that, on the 1st July 1844, the 
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complainant sold to the defendant a lot of land in Lowndes 
county, known as the south-west quarter of section fifteen, town- 
ship twelve, and range sixteen, except thirty acres of the north 
end thereof, for six hundred and fifty dollars, and executed to 
him his bond to make titles when the purchase money should 
be paid; that the defendant, to secure the payment of the pur- 
chase money, gave the complainant his four notes for $160 °° 
each—the first payable on the 1st January 1845, and the others 
annually thereafter; that the three first notes have been paid, 
but that the Jast is still due; that, on the 24th Dec. 1845, the 
complainant sold and endorsed said last note to Perry Watson, 
that Watson traded and endorsed it to one Webb, and Webb 
to one Pleasant F. Boyd, who sued the defendant on it in the 
Circuit Court of Lowndes, and obtained a judgment thereon at 
the spring Term 1848, on which execution issued and was re- 
turned no property; and that the complainant being liable, on 
his endorsement, to pay the said note, before the filing of the 
bill paid to Boyd the amount of said judgment, with interest and 
costs. The prayer of the bill is simply for general relief. The 
defendant's answer admits all the allegations of the bill, except 
that as to the payment by complainant of the judgment, and this 
was established by the proof. ‘The answer also contains a de- 
murrer for want of equity, and because of the insufficiency of 
the prayer. The chancellor overruled the demurrer, decreed 
in favor of the complainant, and refered it to the master to take 
an account. The master having reported the sum of $202 ;°3, 
as due to the complainant, being the amount of the judgment 
with interests and costs, the defendant’s counsel excepted to and 
appeal from his decision, because he allowed the costs that had 
accrued on the judgment, but the chancellor overruled the 
exception and confirmed the report. ‘The decree and the con- 
firmation of the report are now assigned as error. 


T. & J. Witxiams, for the plaintiff in error. 


Srone & Jupee, for the defendant. 


DARGAN, C. J.—The vendor of land, who executes a 
bond to the vendee, with condition to make titles when the pur- 
chase money is paid, retains a lien on the land, which he may 
enforce forthe payment of the purchase money. He holds the 
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legal title to the land as a security for its payment, and all the 
incidents of a mortgage, so far as regards the lien, attach to 
such a contract.—Haley v. Bennett, 5 Port. 452; Conner v. 
Banks, at this Term, (ante p. 42,) and cases there cited. 

If therefore the vendor should transfer the note given for the 
purchase money, either by endorsement or delivery merely, he 
will hold the legal title as a trustee for the payment of the note, 
(unless by the contract of transfer it was otherwise agreed,) and 
acourt of equity would subjeet the land to the payment of the 
purchase money at the instance of the holder of the note; for 
the transfer of the note will be considered in a court of equity 
as a transfer of the security for its payment.—Duval’s Heirs v. 
McLosky, 1 Ala. 708; Foster v. ‘The Atheneum, 3 ib. 302; 
Cullum v. Erwin, 4 ib. 452; Roper v. McCook, 7 ib. 318; 
Conner v. Banks, supra. 

If the vendor endorse the note and afterwards takes it up, on 
the failure of the maker to pay at maturity, or if the nute comes 
back into his possession as his own, then both the debt and the 
security for its payment are united again in the vendor, and he 
may enforce payment by subjecting the land to its satisfaction. 
White v. Storer et al.,10 Ala. 441; Roper v. McCook, 7 ib. 318. 

These general rules, which are as well settled by decisions 
as they are in consonance with the principles of justice, clearly 
show that the complainant is entitled to subject the land to the 
payment of the note, given by Kelly to him for part of the pur- 
chase money. ‘The transfer of the note by Payne did not af- 
fect the lien; he still held the legal title to the land to secure its 
payment. Nor can it be pretended that the recovery of judg- 
ment against Kelly by Boyd discharged the land from the pay- 
ment of the purchase money. 

But it is urged that the payment of the judgment by Payne 
operated as a satisfaction of it, and the debt being satisfied, the 
lein is discharged. This argument cannot be sustained. Payne 
endorsed the note, and after the judgment was rendered against 
Kelly, and execution had been issued and returned no pro- 
perty, he was immediately liable upon bis endorsement for the 
whole amount of the judgment, and a payment of it by him 
was clearly a payment growing out of his liability as endorser, 
and cannot be considered a satisfaction of the judgment, either 
at law, or in equity. The complainant, by naving to Boyd 
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the amount of the judgment, discharged his own liability as en- 
dorser of the note, and this entitles him to the equitable interest 
in the judgment, and Boyd, in whose name it was rendered, 
then held the legal title to it in trust for the complainant. As 
Payne was entitled in equity to the judgment, and held the legal 
title to the land as a security for its payment, he was entitled to 
file his bill to subject the land to the satisfaction of the judg- 
ment, and the land is equally bound in equity for the cost, as 
for any other portion of the judgment. 

But it is contended that the bill should have been dismissed, 
because it does not pray for partlcular, but only for general re- 
lief. The rule, however, is now too well established to be ques- 
tioned, that the prayer for general relief is sufficient, and that 
the particular relief to which the party may be entitled may be 
prayed at the bar.—sStory Eq. Pl. § 41, and cases cited in note 
1. True, if the party desires an injunction, or a ne exeat regno, 
he must pray specially for them, but a prayer for general relief 
alone wiil entitle the complainant to such a decree on the final! 
hearing, as his case warrants. 

Let the deeree be affirmed. 





ALEXANDER ws. FISHER & WIFE. 


1. Distributees of an estate, who have voluntarily contributed the re- 
spective sums, with which they were chargeable by reason of over- 
advances made by the administrator in a partial distribution of the 
estate, are not necessary parties to a bill filed by him, to recover con- 
tribution from another distributee, who refuses to re-imburse him. 

2. Where an administrator, who, after distribution of the personal es- 

tate, is compelled to pay demands against his intestate to an amount 

beyond the value of the assets left in his hands, sells the lands of the 
estate for a sum sufficient fully to mdemnify him, the widow, to 
whom dower in the lands had previously been allotted, has no inter- 
est in the proceeds of such sale, and cannot resist a bill filed by the 
administrator against her alone, to recover the sum chargeable on 
her distributive share, upon the ground that they should be applied 
to the discharge of her liability, and that ‘the heirs are necessary par- 
ties before such aplication can be made. 
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3. Although as a general rule, an administrator, who, knowing of the 
existence of demands against the estate, which he is afterwards com- 
pelled to pay, proceeds to make distribution without requiring a re- 
funding bond, cannot enforce contribution from the distributees, it 
will not apply where such distribution is made with the consent and 
for the accommodation of the distributees, without a full knowledge 
of the condition of the estate as respects its indebtedness, and under 
an honest belief that such demands are unjust and can be success- 
fully resisted. 


Error to the Chaacery Court of Lowndes. Tried before 
the Hon. J. W. Lesesne. 


Tue bill in this case was filed by the plaintiff in error, who 
was administrator of Edmund Alexander, deceased, to have con- 
tribution decreed him from the defendants (one of whorn was the 
widow of the intestate and is now the wife of William P. Fisher, 
her co-defendant,) for monies advanced by him over and above 
the assets, in payment of the debts of the estate. It appears by 
the record, that the intestate died in December 1840, leaving a 
large estate, real and personal, and four children and his widow 
as the distributees thereof; that he was an aged man, was pru- 
dent and careful in matters of business, and had for many years 
before his death made it a cardinal principle to owe no man and 
not to incur responsibility for any one; and that he could not 
write his name, but usually executed instraments by affixing his 
mark. It appears further that there were certain notes, to which 
his name was appended as the security for one Durden, who 
was insolvent, to the amount of about ten thousand dollars, held 
by the Branch Bank at Montgomery, but his name was in the 
hand-writing of a stranger and no mark accompanied it; and 
that the administrator and distributees, although informed of the 
existence of these notes, fromthe circumstances above detailed, 
did not believe them to be genuine, and by common consent and 
for the convenience of the distributees, proceeded in January 
1841, to a division of the slaves of the estate, leaving about five 
thousand dollars worth of assets in the hands of the administra- 
tor, which it was thought would be sufficient to discharge the 

liabilities of the estate. This division took place without refund- 
ing bonds being required by the administrator. The notes above 
refered to were afterwards put in suit against the administrator, 
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and upon the plea of non est fuctum verdict and judgment were 
rendered against him, which he has since paid. After the pay- 
ment of this judgment, a settlement of the administration of 
the personal estate, to which all the distributees were regularly 
made parties, and at which the defendants appeared by their 
counsel, was had in the Orphan’s Court, and a balance of up- 
wards of ten thousand dollars was found due to and was certified 
in favor of the administrator. A portion of the real estate of the 
intestate, out of which the widow had previously been allotted 
her dower, was afterwards sold by the administrator, under an 
order of court to pay debts, for eleven thousand dollars, and 
with the assent of the heirs at law, so touch of this sum as was 
necessary, was appropriated to refund to the administrator, their 
respective portions of the deficiency, arising from the cause above 
stated. ‘The answer sets up as a defence, that the widow did not 
receive an equal number of the slaves with the other distribu- 
tees, having relinquished her dower in some of the lands be- 
longing to the estate and given up two of the negroes allotted 
her, to the other distributees, in exchange for a favorite house 
servant, of much less value than the dower and the two slaves 
thus given up, and that the real estate, having been sold under 
an order of court to pay the debts, and having yielded a sufli- 
cient amount to pay the whole deficiency, the proceeds should 
be so appropriated. ‘There was a demurrer to the bill for want 
of equity, and because of the non-joinder of the other distribu- 
tees as parties defendant, and on this latter ground the chancel- 
lor dismissed the bill. 


Srone & Jupae, for the plaintiff. 


Bourne and N. Cook, for the defendants: 

The administrator has sold the land, and has the money in 
hand to pay all the debts of the estate. He éannot sue for the 
benefit of the other legatees——See 1 Story’s Eq. Juris. § 92, 
and note 4; 2 Fonbl. Eq., b. 4, pt. 1, ch. 2, § 5, and note p, 
and authorities there cited. 

2. The defendants are not bound to refund to plaintiff, com- 
plainant in this case, because he divided the property and was 
not compelled to do so, and because there was originally no de- 
ficiency of assets, and because plaintiff knew of the debts before 
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he distributed the property—2 Fonbl. Eq., b. 4, pt. 2, § 5, 
note p., Newman v. Barton, 2 Verm. 205; Orr v. Kaines, 2 
Ves. sen., 194; Nelthorp v. Hill, 1 Ch. Ca. 186; 3 Cranch, 
249—-see also, 1 Story’s Eq. Juris., supra. 

3. A legatee may be compelled to refund at the instance of 
creditors, but it is different with the executor or administrator.— 
See authorities, supra. 

4. Complainant and the other heirs are bound ‘by the sale of 
the real estate, all being parties to the proceeding; and the land 
was sold for the purpose of paying debts, as shown by the pe- 
tition. When the real estate was sold it became assets in the 
hands of the administrator—2 Story’s Eq. Juris. (last ed.) § 
1060 ; 3 Comyn’s Dig., 560, viii. The proceeds of the sale of 
the real estate being in the hands of the administrator, there is 
now no deficiency of assets. 

5. Complainant kaew the estate would have to pay these 
debts. The testimony shows the Durdens were insolvent at 
the death of Edmund Alexander. The whole record shows 
great carelessness on the part of complainant in dividing the 
property without requiring bonds. Under all the circumstances: 
so much carelessness has he manifested, that he will have to suf- 
fer for the negligence, especially as he acted with a knowledge 
of these debts. 

6. The heirs should have been made parties, and the chancel- 
lor did right in dismissing the bill upon that ground. 


CHILTON, J.—1. This is not a case where the adminis- 
trator is suing for the benefit of the other distributees, but the 
bill proceeds on the ground, that the settlement of the estate in 
the Orphans’ Court, and the ascertainment of the amount due in 
a proceeding to which all the parties interested were before that 
court, is binding upon them; and the amount being thus ascertain- 
ed and the distributees, except Mrs. Fisher, having paid their 
respective portions, the complainant seeks to obtain a decree 
against her and her husband for the amount she should refund. 
Having paid the portions for which they were bound, the other 
distributors have no interest in the litigation between the com- 
plainant and Fisher and wife. The previous distribution hay- 
ing been equal between the distributees, each should refund, 
if either is bound to refund, an equal sum to the administrator. 

a6 
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If Fisher and wife received less than an equal share of the prop- 
erty distributed, and took the same in satisfaction of their inter- 
est, as upon a compromise of their rights in the estate, whereby 
it would become unjust to charge their portion with the same’ 
amount to be refunded, which is charged upon the other distrib- 
utees, who received a greater amount of property, then, as they 
have agreed it should be considered equal as between them and 
the other distributees, it is incumbent upon them to file a cross 
bill to open the settlement, and to be let in to share a larger por- 
tion than they have received. So long as the agreement for the 
distribution remains unimpeached and in full force, as equal be- 
tween all the parties, and no effort is made to go behind it, we 
see no reason for bringing the other distributees before the court. 
Suppose the administrator, instead of distributing the property in 
specie, had sold it, and had paid to each distributee the same 
amount in money, each being entitled to an equal amount, and 
all the distributees being bound to refund for the payment of a 
debt which has been established as a demand against the estate, 
that all but one should pay back his portion without suit, we can 
see no reason why the administrator, in suing the defaulting par- 
ty, should bring the others who have paid, inocourt. No decree 
would be sought against them. If the allegations of the bill, 
that each distributee had received an equal portion and was bonnd 
ta refund an equal sum, were true, the defendant could =ot look 
to the others for contribution to her Joss, for in that event, she 
has paid no more than she was bowd to pay, and no more than 
each of them, standing in precisely the same relation to the de- 
mand, has paid. On the other hand, as they have paid all} that 
the administrator could have recovered, he could, of course, as- 
sert no further claim uponthem. So that it is manifest, the other 
distributees need: not be made parties. They have ‘no interest 
in the litigation unless the agreement of division should be at- 
tacked. If that is impeached for the purpose of establishing a 
new and different basis for contribution, they then become inter- 
ested, and no decree could be pronounced without making them 
parties. This the bill before us does not attempt, and if the de- 
feadants have grounds for controverting the equality of the dis- 
tribution between the children of the intestate and the widow, 
they should do so by cross bill.’ As the case is presented before 
us, they have no concern whatever: in the question whether the 
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widow contributes or not, and no decree i3 sought against them. 
Therefore, itis not necessary to make them parties.—Story’s Eq. 
Pl. § 231. 

2. The administratur’s right to rctain out of the proceeds of 
the land for the amount due from the heirs of the estate, has no 
effect upon the question of parties. The widow, to whom dow-'’ 
er has been assigned, has no interest otherwise in the land, or in 
the proceeds thereof, when sold to pay the debts, nor will a re- 
covery by the complainant increase or diminish this right of re- 
tainer as against the heirs. If the administrator has apportion- 
ed to the widow her share of the personal estate, he must look 
to her alone for the proportion which that share should contrib- 
ute to his indemnity, in the payment of debts which he has been 
compelled to pay out of his own effects, by reason of the defi- 
ciency of the unapportioned assets. 

The release of a part of her dower by the widow, in considera- 
tion of an exchange of slaves made by her with the heirs, does 
not entitle her to set aside the division made of the personal 
property, nor in any way change the condition of the parties with 
respect to this suit. The objection for want of proper parties 
should have been disallowed by the chancellor. 

3. We come next to consider the merits of this controversy. 
It must be conceded as a general rule, that if an executor or ad- 
ministrator, with a knowledge of the existence of demands against 
the estate, pay out legacies or make distribution of the assets, he 
cannot recover back from the legatees or the distributees, to 
whom he has thus turned over the effects, any thing for his own 
indemnity, unless he has obtained from them refunding bonds. 
If, with such knowledge, he submits to pay legacies or distribute 
the property, the persons receiving the same have the right to 
regard it and treat it as their own. It is given to them absolute- 
ly, and closes the transaction between them and the administra- 
tor, &c. So that whilst a creditor of the estate, or an unpaid 
legatee or distributee, in case of a deficiency of assets of the es- 
tate to pay the whole, might proceed against the person receiv- 
ing the share thus turned over, the personal representative would 
be foreclosed by his own act from doing so, as the court will not re- 
lieve him from thé consequences of his own folly which he know- 
ingly and voluntarily superinduces.—1 Story’s Eq. Juris. $§ 
90-1-2, and notes: But’ to apply this harsh and stringent rule 
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to cases where the personal representative in good faith, and in- 
fluenced by a desire to aid the distributees, and without any mo- 
tive personal to himself, has divided the property or submitted 
to a division, without a full knowledge of the condition of the es- 
tate with respect to the debts due from it, would in many cases 
work the greatest injustice and hardship. 

In the case before us, the intestate had a large estate consist- 
ing chiefly of slaves and realestate. He died in December, and 
in. a few weeks after his death, the division was made. It was 
highly beneficial to the distributees, at :he beginning of the year, 
to have the slaves apportioned to them, so as to enable them to 
make their arrangements as to the proper conduct of their farm- 
ing operations. ‘The division and distsibution occurring thus 
early, the administrator, who retained of the effects what would 
reasonably meet the demands against the estate, as he supposed, 
could not be presumed to have been as familiar with its affairs as 
he afterwards became. We grant the evidence shows he had 
some notice of the existence of the notes due to the Branch Bank 
and to othess, for which the intestate’s estate, it seems, has been 
rade liable by suit, but we think it very clear (hat he was not ful- 
ly advised upon that subject. He was acquainted with the pe- 
culiarities of his father, his caution, his repugnance to going in 
debt, his inability to write bis name; whereas, the notes for the 
payment of which the estate has been chasged, were for near 
tem thousand dollars, and purported to be signed by him as se- 
curity for one who was notoriously insolvent. Besides, they ap- 
pear to have been signed by one who could write, and the ad- 
ministrator knew that his intestate signed by making his mark. 
All these facts taken together, we think, will satisfy any reason- 
able mind, that the administrator did not believe that these were 
the notes of his intestate, and that the circumstances fully war- 
ranted his incredulity. Moreover, when they were set up as sub- 
sisting against the estate, he promptly met them with his plea of 
non est factum, but was overcome by the testimony of the prin- 
cipal in the notes. Should he, under these circumstances, be 
compelled to pay the judgments, amounting to upwards of thir- 
teen. thousand dollars, out of his own pocket, simply because 
uadera mistaken view of the fact that such notes were made 
by,, his intestate, he has as a matter of favor or accommodation 
distributed the property among those entitled to it? ~We think 
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not. The administrator has acted in good taith. There has 
been on his part no fraud or collusion, but if he has been at aflin fauk, 
his error consisted in not requiring refunding bonds before ma- 
king distribution; but even this may find some apology in the lib- 
eral confidence, which may be presumed to have obtained 
between members of the same family with respect to their 
commen property, and the charges and burthens to which it was 
subject. 

In Bomer’s Ex’rs v. Glendenning et al., 4 Mumf. 219, a bilf 
was filed by the executor, alleging that a judgment had been re- 
covered against him for thirteen hundred and ninety-one dollars 
and forty-six ceats, as executor, for a debt due from his testator. 
and that previous to the rendition of the said judgment, he had 
distributed the property according te the will; that all the dis- 
tributees had refunded their respective portions except the de- 
fendaats. Judge Reane pronounced the decree, and reversing 
the decree of chancellor Taylor, considered the complainant en- 
tilled to recover a rateable proportion of the debt, there having 
been no fraud or collusion between the executor and the pacty 
obtaining the judgment. 3 
_ Near thirty years after this decision was made, the same point 
arose ia the case of Gallega’s Ex’rs. v. The Attorney General, 
3 Leigh’s R. 450, and Judge Tucker, the president of the Cout 
of Appeals, reviews the cases applicable to it, aad concludes 
that in cases where the executor has divested himself of the as- 
sets without fraad or misconduct in the management of the e:- 
tate, and has acted bona fide, with honest intentions, and witl - 
Gut any apparept advantage to be derived ts himself from bis er- 
rors, the tendency of medera decisiens went to relax the severi- 
ty of the ancient adjudications upen the subject, and he adds, 
“«T am therefore inclined te think that chere is ao indextble rale, 
which refuses te aa executor, under all the circumstances, a right 
to recover back from a legatee an excess of advancement, which 
may have been made to him above his rateable proportion of his 
legacy. He then recurs te the well knewa distinction between 
a mistake of law and a mustake of fact, heldiag such case to fall 
within the relief afforded in respect of the latter. The point 
seems te have been well considered by him, and the authorities 
are cited and commented upon, which relieves us from the ne- 
cessity of a more particular reference te them.—See also, Sel- 
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lers, guardian, v. Smith, 11 Ala. 264, and cases cited by Judge 
Story, 1 Com. Eq. Juris. 108, § 90, notes 1, 2,—4th ed. 

Let the decree of the chancellor be reversed, and the cause 
remanded, that the amount which should rateably be charged 
against the defendants, according to the principles of this opin- 
jon, may be ascertained and decreed to be paid the complainants. 
Decree accordingly. 











SPRAGUE & WINSTON vs. ZUNTS. 


1. Where a bill of exchange, accepted by a firm and endorsed in the 
name of the payee, is, before its maturity, put in circulation by one 
of the partners, his act is to be considered the act of his co-partners, 

» and estops. them, when sued on the bill, from denying the genuine- 
ness of the endorsement. 

2. In such case, the legal presumption, in the absence of controlling 
evidence, is, that the bill has been taken up and discharged by the 
acceptors and again put in circulation for their benefit, and as from 
this presumption it follows that the bill was of no validity until thus 
put in circulation, a holder, who has purchased it from an agent of 
the firm, at a discount greater than the legal rate of interest, can only 
recover from the acceptors the principal sui paid, notwithstanding 
such purchase was made in entire ignorance of the facts. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Srewart, for the plaintiffs in error. 


C.:MPBELL, for the defendant: 

1. Brodnax, Newton & Co. were the acceptors of the draft 
sued on. Brodnax, one of the acceptors, affirmed the genuine- 
ness of the sig-atures upon it, in delivering it for sale to the 
*roker, . His firzn could not contest the signatures of the other 
patties. They were estopped by his act.—2 G. & Johns. 296; 
2 Bing. N. C., 544; Chitty.on Bills, 634; 10 B. & C. 468; 
Chitty on Bills, 631, note n., 636 notes. ‘This court in 1 Stew. 
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354, has decided that the transferer of a note warrants its gen- 
uineness. 

2. There is nothing to show that the bill was not a complete 
and valid transaction before the sale by the broker. There was 
nothing to show that it was for the account of the firm of Brodnax, 
Newton & Co. The legal presumption is, that the bill was per- 
fect and available when it was made, and if any party desires to 
get clear of the presumption, the burden rests upon him.—2 Ala. 
502. 

3. A note made by a firm to a payee, who is a member of 
the firm, is not extinguished.—9 Port. 446. Itis clear that the 
fact that ane partner holds a security. of the firm, does not raise 
a suspicion against :t. 

4. Before any claim for deduction can be made, it must be 
shuwn that the saie of the bill was for the account of the firm, 
aid that the transaction was unavaible, until the sale. Thereis 
no impeachment of the transaction by the. defendant. The bill 
is delivered to the broker, complete in all its parts. He sells it 
to a party ignorant of any defence, and none of the parties show 
any objection toit. A party having all the means of proof shows 
none. The charge of the court is clearly correct.—7 Pet. 103. 

5. The partnership of Sprague is stated in the bill of excep- 
tions to have been proved. In the bill it is not stated what the 
business was, but it is shown to have involved purchases of prop- 
erty, business correspondence, the giving of notes, and this bill, 
The presumption is that an act of a partner, done in the partner- 
ship name, is within the scope of its business until the contrary ap- 
pears. In all the cases it will appear that proof was made of the 
aature of the partnership by the defendant, who claimed exon- 
eration. This was laid down in 2 Ala. 513. 


DARGAN, C. J.—This suit was brought against the plain- 
tiffs in error, as acceptors of a bill of exchange for three thousand 
dollars, drawn by Wm. T. Stone, in favor of T. W. Broduax, 
on the firm of Brodnax, Newton & Co. The bill purported to 
be endorsed by the payee, and accepted by Brodnax, Newton 
& Co. Judgment was rendered against Winston by default, 
but Sp-ague filed a plea, putting in issue the acceptance of the bill, 
as well as the drawing and the endorsement thereof by the par- 
ties, whose names appeared as drawer and endorser. On the 
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trial, it was proved that the acceptance was in the hand-writing 
of Robert Brodnax, one of the firm of Brodnax, Newton & Co., 
and that Sprague and Winston were members of that firm at the 
time the bill was accepted. It was also shown that Robert Brod- 
nax, one of the firm, before the maturity of the bill, left it with 
an exchange broker for sale, with instructions to sell the bill for 
as much as it would bring, and that the broker sold the bill to the 
plaintiff for twenty-five hundred and fifty dollars, which sum 
was paid over to Robert Brodnax. The broker did not disclose 
to the plaintiff any thing, as he stated, that would affect the gen- 
uineness or the validity of the bill. Upon this evidence, Sprague 
requested the court to charge the jury, that the plaintiff conld net 
recover, which was refused, and the court instructed the jury, 
that as Robert Brodnax put the bill in circulation in the name of 
the firm, they thereby affirmed the genuineness of the signatures 
to the bill, and the firm was bound by it. Sprague also request- 
ed the court to charge the jury, that the plaintiff could not re- 
cover on the first count, which alleged the endorsement of the 
bill to the plaintiff, without proof of the signature of the endorser. 
This charge the court also refused to give, and charged that as 
the plaintiff obtained the bill by ite being put in circulation by 
one of the members of the firm, the endorser:cnt need not be 
proved. The court was further requested to charge the jury, 
that the measure of damages was the amount of money paid by 
the plaintiff, withinterest thereon. This charge was also refused, 
and the court charged that 2s there was no plea of usury, nor 
notice in what way the bill got into circulation, the plaintiff was 
entitled to recover the amount of the bill with interest thereon. 
To these several charges and refusals to charge, the defendant 
Sprague excepted, and they are now assigned for error. 

When a plaintiff derives his title to a bill through an endorse- 
ment, if the factum of the endorsement be put in issue by the 
pleadings, he must prove the signature of the endorser, but this 
may be done in seyeral ways, for instance, if the suit be against 
the acceptor, and he has admitted the genuineness of the endorse- 
ment, this admission is evidence against himand sufficiently proves 
the endorsement.—Chitty on Bills, 635, note c; Kelpinger v. 
Griffith, 2 G. & Johns. 296; Greenl. Ev. vol. 2, § 159. Ap- 
plying this rule to the evidence introduced in the court below, 
we think the ceurt correctly held that the signature of the en- 
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dorser was sufficiently proved. We find the bill in the posses- 
sion of one of the firm of Brodnax, Newton & Co. after the en- 
dorsement made upon it ; he gives it to a broker to be sold, and 
thus the bill is thrown upon market. This, we think, cannot be 
considered less than an affirmation that the bill is genuine, and 
dispenses with any further proof of the signature of the endorser 
in a suit against the acceptors. Indeed, if the-bill was drawn in 
the name of a fictitious drawer, to the order of a fictitious payee, 
and the name of such payee endorsed on the bill, the acceptors 
‘could not be permitted to deny the validity of the instrument as 
a bill of exchange, after raising money upon it as such, in the 
manner shown by the proof. In the case of Cooper v. Meyer & 
Meyer, 10 B. & C. 468, a bill was drawn in the name of a fic- 
titious person payable to the order of the drawer, with his name 
endorsed in blank, and the bill was accepted for the accommo- 
dation of one Darby, who transfered it to the plaintiff. . Lord 
Tenterden said, the acceptor ought to know the hand-writing of 
the drawer, and is, therefore, precluded from disputing it; but 
he may dispute the endorsement, where the endorser is a real 
person, but if in reality, there is no such person, the fair con- 
struction is that the acceptor nndertook to pay to the signature 
of the same person, who signed for the drawer. —See also, Gib- 
son v. Minet, 1 H. B., 569; Pruit v. Chapman, 6 Ala. 86. 
Whether then we consider the bill as actually drawn and en- 
dorsed by the parties, whose names appear on the bill as drawer 
and endorser, or whether they are fictitious persons merely, I 
think the conduct of the acceptors estops them from denying 
the validity of the bill, and superredes the necessity of proving 
the signature of the endorser. 

2. But we feel constrained to hold that the court erred in re- 
gard to the measure of damages. It is true, that if the bill crea- 
ted a bona fide debt from the acceptors to the payee, he might 
sell it in market for whatever it would bring, and his endorse- 
ment would entitle the holder to recover the full amount against 
the acceptors.—Crow v. Hendricks, 7 Wend. 569; Munn v. 
The President & Directors of the Commission Co., 15 Johns. 
44; Mazerzan v. Mead, 21 Wend. 285; Nickols v. Fearson et 
al., 7 Pet. 103. But the evidence does not warrant the legal 
presumption that the bill constituted a valid debt from the ac- 
ceptors to the payee. It was first seen in the possession of one 








886 ALABAMA. 
Sprague & Winston v. Zunts. 











of the members of the firm, with the name of the payee endorsed 
thereon. The law could only presume, in the absence of all 
other proof, that the bill had been taken up. by the firm. It 
could not be considered as evidence of a debt due to the payee, 
nor to the member of the firm who had the possession of the bill, 
but she law would presume the bill had been taken up and dis- 
charged by the acceptors, and they can only be held liable on 
the bill, on the presumption that it was again put in circulation 
for their benefit before raturity. We cannot presume it was 
put into circulation for thei benefit, and upon the same evidence 
presume that it was a bon~ fide debt due to the payee of the bill, 
or to an individual member: of the firm. We admit that if a firm 
should give their. note or bill to one of its members, his endorsee 
may, maintain a suit upon it, (Smith v. Stroder, Perrine & Co., 
9 Port. 446, and cases there cited,) but the difference between 
that case and the case at bar is this; that here there is no evi- 
dence that the bill created an indebtedness from the firm of 
Brodnax, Newton & Co. to Robert Brodnax, for the possession 
of Brodnax must be considered the possession of the firm, un- 
der the evidence as it now stands, and his act of transfer as the 
act of the firm. It is this that estops. them from denying the va- 
lidity of the bill, without regard to the question whether it was 
a valid debt against the firm, before the transfer, or not. The 
legal presumption, arising upon the evidence, being that the bill 
did not constitute a debt before it was purchased of the broker 
by the plaintiff, be cannot recover the full amount of the bill 
with interest thereon, inasmuch as he purchased it at a greater 
rate of discount than lawful interest; for no case, we apprehend, 
can be found that holds that the full amount of a bill or note 
may be recovered, although purchased at a discount of more 
than lawful interest, if the bill or note did not constitute a valid 
debt at the time of the discount, but in truth, became a debt by 
the very act of discounting it. See the cases cited above, also, 
Powell. v. Waters, 17 Johns. 176; Aby v. Rapelye, 1 Hill, 563 ; 
Long v. Gantly, 4 Dev. & Bat. 313., Indeed, if we were to 
hold that the plaintiff could recover the full amount of the bill, 
merely because the conduct of the acceptors, in putting it into 
circulation for their benefit, had estopped them from denying the 
validity of the instrument as a bill of exchange, we should then 
open.a door, or sanction a device, by which the statute against 
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usury would be entirely evaded. It would only be necessary 
that the contract should assume the shape of a bill of exchange, 
and be putinto circulation through an agent, and this would give 
complete validity to the bill, although it was made for the pur- 
pose of raising money in the market, and constituted no debt 
until it was discounted. Such a proposition would be opposed 
toall authority. We feel entirely satisfied, that, inasmuch as we 
cannot under the evidence contained in the record, consider the 
bill a valid security for a debt before the plaintiff purchased it, 
the court erred in charging the jury that the plaintiff was enti- 
sled to recover the full amount of the bill with lawful interest. 
lr the proof, upon ancther trial, should be the same, or should 
it show that the bill did not constitute an indebtedness from the 
acceptors to any one, until the bill was discounted by the plain- 
tiff, then we think it clear that the plaintiff could recover only the 
amount he actuaily advanced upon the bill, for the contract un- 
der such proof would be usurious, and a recovery could be had 
only to the extent allowed by the statute. Let the judgment 
be reversed and the cause remanded. 


ANDRESS vs. ROBERTS. 


1. The amendment of an execution, by striking out the name of a per- 
son, not a party to the judgment, and which name had been impro- 
perly inserted in the execution, does not affect its lien. 

2. The delivery of an execution to a Bank Marshal, appointed under 
th- act of 1843, whilst that act was in force, created a lien on the 
goods of the defendant, co-extensive with the limits of the State.— 
(Darean, C. J., dissenting.) 

3. The Act of 1843, (Clay’s Dig. 118, 3 86,) confering on Marshals, ap- 
pointed by the State Bank and its Branches, power to serve process, 
&c., did not conflict with the 24th sec. of the 4th article of the Con- 
stitution. 


Error to the County Court of Monroe. 


F. S. Biount, for the plaintiff. 
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A. B. Cooper and Les, for the defendant. 


CHILTON, J.—This was a motion, made by the defendant 
in error against Andress, as sheriff of Monroe, for failing to pay 
over certain monies, which it was alleged he had collected on an 
execution, placed in his hands on the 23d January 1845, in fa- 
vor of the defendant in error against one Neal Beard, for $6,810 
41—the sum collected atnounting to the sum of three thousand 
six hundred and one dollars and fourteen cents. 

As an answer to this motion, the defendant pleaded that the 
Branch of the Bank of the State of Alabama at Mobile, on the 
5th day of June 1844, recovered a judgment in the County 
Court of Mobile against the said Neal Beard for the sum of 
forty-five hundred and eighty-five dollars and seventy-five cents, 
besides costs ; that execution issued upon said judgment against 
said Beard and one Abraham Godbold, on the 15th day of July 
1844, and was received by one Jacob S. Marsh, agent for said 
Bank, who returned the same “‘ no property found ;” that on the 
28th day of Feb. 1845, a second execution issued on said 
judgment against said Neal Beard alone, which was received by 
said defendant, William F. Andress, as sheriff of Monroe 
county, on the 3d March 1845, and the same was levied by the 
said Andress, on the 7th day of March 1845, on certain lands 
and slaves mentioned in the levy endorsed on said execution, 
all which were sold by the defendant on tne 7th day of May 
1845, for the sum of $6,951; and that at the June Term 1845, 
the said Branch Bank moved the County Court of Mobile to 
amend the execution, which had previously ‘.sued against Beard 
and Godbold, so as to make it conform to the judgment, which 
motion was granted and the same was amended; and the de- 
fendant avered that as the said Branch Bank obtained the first 
judgment against said Neal Beard and issued the first execu- 
tion, which was received by the proper officer before any exe- 
cution was issued on the judgment of said Edmund W. Rot- 
erts, in his rule mentioned, and has regularly issued its execu- 
tions on the judgment in its favor since the rendition of the 
same, by which its lien has been preserved, it is entitled to have 
its said judgment first paid out of the proceeds of the property 
sold by the said defendant, Andress, sheriff as aforesaid, on 
the said 7th May 1845; and so he, the said plaintiff Roberts, 








JUNE TERM, 1850. 389 
Andress v. Roberts. 








ought not to have judgment against him on the motion. To 
this plea there was a general demurrer, which was sustained by 
the court, and judgment was rendered against the sheriff for the 
snm of $3,601 14, to reverse which this writ of error was sued 
out. 

1. We deem it unnecessary to say more, in respect to the 
amendment of the former execution which issued, as well 
against Godbold as Beard, than that the Court possessed the 
power to make it, and its lien, if any attached under it, was not 
in any degree affected by the amendment, which consisted 
merely in striking out the name of Gnrlbold, that had been 
improperly inserted. 

2. The main question is, did the delivery to the bank agent 
of such previous fi. fa. confer a lien, so as to give to an alias 
execution in favor of said Bark priority of satisfaction over an 
execution in favor of Roberts, which came first into the sher- 
iff’s hands? If the delivery of the execution to the bank agent 
created a lien, then it is clear that if there has been no chasm in 
the issuance of execution since, the lien is preserved and trans- 
fered to the last execution, which would entitle the Bank, and 
not Roberts, to the money in question. 

The lien, as dependent upon a delivery to the bank agent, is 
assailed upon two grounds—lIst. It is said the statute gives the 
lien, from the time the execution goes into the hands of the 
sheriff of the county in which the personal property then is, and 
does not give this effect to a delivery of such execution to a 
bank agent.—Clay’s Dig. 208-9, §§ 41,42. The statute reads, 
that ‘No writ of fiert facias, or other writ of execution, shall 
bind the property of the goods, against which such writ is sued 
forth, but from the time that such writ shall be delivered to the 
sheriff, under-sheriff, coroner, or other officer, to be executed ; 
and for the better manifestation of the said time, such sheriff, 
coroner, or other officer, his deputy or agent, shall, upon the 
receipt of any such writ, without any fee thorefor, endorse up- 
on the back thereof the day of the month and year he received 
the same; and if two or more writs against the same person shall 
be delivered on the same day, that which is first delivered shall 
be first satisfied.” This act was passed in 1807. | 

By the 4th section of the act of 1843, (Clay’s Dig. 118, § 86,) 
the Bank of the State of Alabama and its several branches were 
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each authorised to appoint an agent, ‘ who shall have the power 
to serve notices, subpoenas, attachments, executions, and other 
process, and have the same powers, and shall be entitled to the 
same fees, and shall observe the same regulations, as the exizting 
laws prescribe to sheriffs, and said banks shall require of said 
officers a bond in the penalty of not less than ten thousand dol- 
lars, faithfully to perform all the duties of their office,” &c. 
What object had the Legislature in view in authorising the 
banks to appoint such officers, confering upon them the same 
powers, the same fees, and subjecting them to the same regula- 
tions, which the existing laws prescribe to sheriffs? In my 
opinion, the answer is, that whereas the banks were frequently 
subjected to much inconvenience, and sometimes to loss, from 
having executions in the hands of the various sheriffs of the 
State, this could be remedied by the appointment by them of an 
agent, who might take charge of the whole business of the 
banks, and who, having no other process than such as belonged 
to the banks in his hands, could give it that attention which 
it required. It was a remedial statute, designed to facilitate the 
collection of the demands due the State Bank and branches, 
and not to take away any of the incidents, which attached to 
process in favor of these banks, when placed in the hands of the 
respective sheriffs. Ifthe execution in the hands of the bank 
ageat is shorn of its lien, then the ect would seem to be an in- 
genious artifice to postpone the debts due to the banks, which 
it was contemplated should be collected by its ag2nt, to execu- 
tions, &c. in the hands of sheriffs. But we are not at liberty so 
to treat it, and such could never have been the intention of the 
framers of the act. Why are these agents required to endorse 
on the back of the executions, which go into their hands, the 
day of the month and the year when received by them? The 
act then in existence, prescribing this as one of the regulations 
to be observed by sheriffs, gives the answer. The execution, 
being a lien upon the goods from the time the same goes into the 
hands of the sheriff, coroner, under-sheriff, or other officer, “for 
the better manifestation of the said time,” he shall, upon the re- 
ceipt of any such writ, endorse, &c.; and if he fail so to endorse 
the writ, he is liable to a penalty, not exceeding fifteen per centum 
on the amount of the execution, &c.—Clay’ s Dig. 209, § 41. 
I do not hesitate to pronounce that it was the intention of the 
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Legislature to attach the same lien to executions in the hands of 
agents, as would have attached had they been delivered to sher- 
iffs; and if the intention be clear, I care not for the letter.— 
Bac. Abr. Stat. I, § 8. 

3. But it is argued that if the Legislature designed to make the 
agent a sheriff pro hac vice, the act would be unconstitutional, 
as it would take from the sheriff, who is required by our consti- 
tution to be elected by the people, a portion of his appropriate 
duties and devolve the same upon an agent appointed by a cor- 
poration. The 24th section of the 4th article of the constitution 
declares that ‘‘a sheriff shall be elected in each county by the 
qualified electors thereof, who shall hold his office for the term 
of three years, unless sooner removed.” We canrot perceive 
how authorising the Bank to appoint a general agent, for the 
transacting of its own business in the State, should conflict with 
this provision. This agent is a totally different officer, whose 
acts, so far as the business of the Bank is concerned, the Legis- 
lature has said shall be valid, as if done by the sheriff, and he 
shall be subject to the same regulations in respect to the busi- 
siness of the Bank, as sheriffs. It would not be competent for 
the Legislature to create an officer with the powers and duties of 
sheriff in the county, to be elected otherwise than by the quali- 
fied electors. ‘The ‘case would then fall within the principle of 
The People v. Warner, 7 Hill R. 81. It was certainly ‘never 
contemplated that the Legislature should be denied the power to 
authorise persons, other than slieriffs, to exercise some particu- 
lar duty, which may hitherto have been devolved by law upon 
those officers. They cannot abolish his office—they cannot, by 
the appointment of another officer in a different mode, dévolve 
upon him the duties of sheriff to the exclusion: of ‘that officer, 
thus leaving him a sinecure ; but they may say an attorney may 
serve a notice, which before, the law required ‘to be executed by 
the sheriff—they may ‘invest ‘a corporation with’ the power of 
appointing an agent for the purpose of transacting its own basi- 
ness, although that business may formerly have been done by 
sheriffs, and that is the case‘before us. It may be’ observed,’ 
that the appointment of such agents, and the exercise by them of 
the prescribed duties, were but cumulative means afforded the 
banks for the collection of theit demands, (which were really dué: 
the State, the’ assets’ ‘belonging ‘to the State;) and the banks’ 
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could have put their process, notwithstanding, in the sheriff’s, 
or coroner’s hands, as the case might require. We agree up- 
on the constitutional question. 

But an argument from inconvenience is attempted to be de- 
duced, against giving process of execution in the hands of bank 
agents a lien; for it is said if a lien attaches, it is co-extensive. 
with the State. This may have been, and probably was a 
good argument for the repeal of the statute, but we think it fur-, 
nishes no just rule of construction, unless in a doubtful case. 
That persons could not tell when they might safely buy pro- 
perty, because of a lien, might be an argument against all liens. 
if it is replied, they could call on the sheriff and ascertain what. 
executions are in his hands, even then they ray ofien be misled, 
for althcugh he may have none when enquiry is made, yet he, 
may have had one months before, which, when renewed and, 
seat to him, preserves the lien and defeats the sale. The same, 
reply may be made to the argument in regard to the injustice 
which may sometimes result from such liens, depriving the dili-; 
gent creditor of the fruits of his diligence, in hunting up pro- 
perty, which is to be taken away from him by older executions. 
This not unfrequently occurs under executions in the sheriff’s 
hands. In respect to lands, judgments constitute liens co-ex-. 
tensive with the State, and the greatest injustice and hardship, 
are sometimes done to purchasers; as, for example, in the case 
of the Bank v. Curry, 13 Ala. 304. In that case, Curry bought, 
of Riddle a tract of land at $13,500, without any notice of a, 
lien, and at a time when his vendor was solvent ; he made many 
valuable improvements, costing $1,200; eight years thereafter 
an execution issued on a judgment, which had slumbered all 
this time in the Montgomery Circuit Court, and was levied on. 
the land as the property of his vendor, and that too when the 
vendor had become hopelessly insolvent—Held that the land 
was liable by virtue of the lien—that it was the duty of the pur- 
chaser to beware—to examine, if need be, the dockets and 
records of every District, Chancery, Circuit, County and Or- 
phans’ Court in the State for ten years back, to ascertain if 
there was no judgment which bound the land—a much more 
onerous duty than making inquiry of some five bank agents, as 
to.execntions which have lately come to their hands. Besides, 
there is certainly as much reason for Ceducing this lien from 
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the statutes quoted, as there can be found in our law for the 
lien of judgments on real estate. So that the fact that hardship 
may result from the extension of the lien, is, in my judgment, 
of no weight. The law must lay down fixed and general rules, 
and these rules cannot yield to the exigencies and hardships of 
each particular case. We, however, see nothing so unreason- 
able in extending the lien in favor of the State, and to this ex- 
tent giving an advaatage to the State Bank and Branches in the 
collection of debts. These advantages are confered on them in 
giving summary remedies by motion, which were denied to the 
citizens generally, and we are not prepared to say that the ex- 
tension of the lien was not in the contemplation of the Legisla- 
ture in passing this statute. At least, it results from their ac- 
tion on the subject. 
Let the judgment be reversed and the cause remanded. 


PARSONS, J.—I concur in reversing this judgment, and 
agree with my brother Ca1tTon on the constitutionality of the 
law, authorising the State Bank and Branches to appoint bank 
agents, but I am of the opinion that the statute of 1807, which 
limits the lien of executions to commence from the time that 
such writs may go into the hands of the sheriff, under-sheriff, 
coroner, or other officer, and the several decisions, which re- 
strict the lien to the county in which the execution may ,0, do 
not apply to this case, and must be construed in reference to 
such officers as then existed by the law. Iam inclined to think 
that it was not the intention of the Legislature, in the creation 
of this new officer, to take from pcocess of execution in his 
hands the incident of a lien, and that a lien is neither given nor 
taken away by the statute of 1843. This being the case, the 
lien results from the common law, commences from the test of 
the writ, and is co-extensive with the officer’s jurisdiction—that 
ia, extends over the State. 


DARGAN, C. J.—The question in this case is, whether 
the delivery of the execution in favor of the Bank against Beard, 
to Marsh, the bank agent, created a lien in favor of the Bank 
upon the goods of the defendant in the execution. At com 
mon law, an execution bound the goods of the defendant from 
its test, but by our ‘statute, the goods are’ not bond until the 
37 
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delivery of the writ to the sheriff, under-sheriff, coroner, or 
other officer, to be executed.—Clay’s Dig. 208. I cannot 
bring my mind to the cunclusion that by the term, other officer, 
the Legislature intended other than a county officer, who might 
be appointed by law to execute process in a case where both 
the sheriff and the coroner were incompetent to doit. This, I 
think, is the reasonable and fair construction of the act of 1807. 

We must then look to the act of 1843, by which the State 
Bank and its branches were authorised to appoint agents. to 
execute process in their, favor, and if the lien be not given by 
this act, it cannot be created at all, by the delivery of an exe- 
cution to such agent. The language of that act is as follows: 
“ Each of the Banks aforesaid may appoint an agent, who shall 
have the power to serve notices, subpoenas, attachments, exe- 
cutions, and other process, and shall have the same powers and 
shall be entitled to the same fees, and shall observe the same 
regulations, as the existing laws prescribe to sheriffs, and said 
Banks shall require a bond of such officer with sufficient secu- 
rities, in the penal sum of not less than ten thousand dollars, 
faithfully to perform all the duties of his office; which bond may 
be increased, if necessary, and he shall also be required to sub- 
scribe on oath faithfully and honestly to demean himself in his 
said office.” It cannot be pretended that this act creates a lien 
on the goods of the defendant by the delivery of an execution 
to the bank agent, in express words; if the lien exists at all, it 
must be by construction, presuming that such must have been 
the intention of the Legislature. But 1am unwilling to indulge 
that presumption. We know that these bank agents could exe- 
cute process in any part of the State; their jurisdiction was 
confined to no one particular county; and if a lien was created 
by the delivery of an execution to them, it would bind the goods 
of the defendant co-extensive with the limits of the State. Such 
a construction as that would lead to results, which, I do not 
think, the Legislature intended. For instance, the bank agent 
might have an execution in his hands in one county, and ano- 
ther creditor may have an execution in the hands of a sheriff of 
another; the creditor, whose execution is in the bands of the 
sheriff, may, by his own diligence and at his own expense, dis- 
cover property of the defendant and point it out to the sheriff, 
but:the bank agent will then step.in and cleim the proceeds; thus 
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the diligence and industry of the creditor will inure to the beae- 
Git of the Bank. The case supposed may be the very case at 
bar ; the execution was placed ia the hands of Marsh, the bank 
ageat, in Mobile; be never went to the county of Mouree, but 
as seen as Roberts ascertained that Beard trad property in 
Mornree and caused his execution to be levied on tt, then the 
Bank claimed the benefit of the levy by virtue of their older 
lien. Such results could never have been contemplated by the 
Legislature. Itis the settled rule of law that the lier of on 
execution, created by its being delivered to the sheriff, biads 
only the property of the defendant withia the limits of the 
covnty to which it is issued, (Pond v. Griffiu, 1 Ala. 678,) and 
Lam wawilfing to hold that the delivery of execution to aa offi- 
cer will bind the goods of the defendant, wherever situated with- | 
an the State, ualess satis&ed thet such was the intention of the 
Legislature. Of this, I caunot be, from the language of act 
of 1843, under which those agents were appointed. I there- 
fore bold that if the Bank saw fit to put aa execution in the 
hands of their ageat, instead of the sheriff of the county, co 
lien was created on the goods of the defendant, uatil there was - 
an actual levy, or seizure of the property by him; and thas hold-— 
ang, I think the judgment should be affirmed. 





OTIS er at. o. THORN. 


&. After the issmance of an attachment against a steamboat under the 
Act of 17th January 1844, the proceedings shomid so far conform ta 
the nature of the admiralty practice, as that the declaration be filed 
against the boat itself, and not against the owners, and the owners be 
allowed to intervene and make themselves parties to the suit, if they 
desize to do so. 

2 If process issue against one, and a declaration is filed agamst an- 
other person. the latter should not be put to his plea, but may set it 
aside on motion. ; 


Exxon te the Circuit Court of Mobile. Tried before the 
Hoa. Joha Bragg. 
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Locxwoop, for the plaintiffs iv error: 

1. The deciaration is a nullity. ‘The writ does not warrant 
it, The parties are other and essentially different from those in 
the writ.—Elliou & Smith, use of Haralson, 1 Ala. 763; Sexton 
v. Roane, 7 ib. $29; Moffatt v. Singleton, 3 Siew. 322. 

2. Stipulators are not parties to the suit. ‘The bond given by 
stipulators under a former statute is the same as in this case.— 
Livingston v. Steamboat Tallapoosa, 9 Port. 116; Witherspoon 
v. Wallis et als., 2 Ala. 668. 

3. The liability of the defendants, (if any,) results either from 
their ownership of the steamboat, or from their being obligors in 
the stipulation bond. If they are liable as owners, the plaintiff 
should have proved them to be owners. It is a material aver- 
ment in the declaration.— Williams & Hitchcock v. Taylor, 4 
Port.. 241; Jones et al. v. Pitcher & Co., 3 S. & P. 135. 
This is an action ex delicto, and such of the defendants as are 
proved to be owners may be found guilty, and such as are not 
proved to be owners, may be discharged.—Jones et al. v. Pitch- 
er, 3S. & P. 161. If the liability of the defendants arises from 
their becoming obligors to the bond, then the judgment should. 
have been against all the obligors. Such is the language and 
intent of the statute. 

4. If the proceedings are instituted against the boat only, they 
must be continued to the verdict or judgment against it. ‘There 
is no authority in the statute to make other parties during the 
progress of the suit, nor does the common law authorise it. ‘I'he 
rights of the obligors to the bond are essentially changed by the 
selection of one or two of them, and proceeding to judginent, and 
thereby relieving the others, ‘The parties tothe bond, not made 
parties to the suit, may be the real parties in interest. 


Wa. G. Jongs, for the defendant: 

1. This is not a proceeding ix vem. It is not an admiralty 
proceeding. It is much more analogous to our ordinary proceed- 
ing by attachment. In two respects only, does it differ from an 
ordinary attachment, first, in being allowed in case for unliquida- 
ved damages ; secondly, in not requiring the name of any defend- 
ant to be inserted in the process. If the foregoing view of the 
statute be correct, the plaintiff was allowed to file his declara- 
tion against the defendants, ‘and there was no error in the cour 
bei. w, in refusing te strike out the declaration. 
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2. The motion being properly overruled, iftherc was any non- 
joinder or mis-joinder of parties the defendants should have 
pleaded in abatement. If there was any other defect in the dec- 
laration, they should have demurred. ‘They «id not do either 
of these things, but pleaded ‘not guilty,” and went to trial on 
a issue. 

The court properly considered and decided that in this 
‘oniine and under the issue tried, it was immaterial whether 
the defendants were owners of the steamboat or not. By giving 
the bond they did, they became liable to the judgment and exe- 
cution on the judgment, whether they were owners or not. The 


bond was joint and several, and the liability was joint and seve- 
ral. 


DARGAN, C. J.—This suit was commenced by the de- 
fendant in error, under the act of 1844, against the steamboat 
‘Lowndes, for running downa ferry boat, having on board a stage 
coach belonging to the plaintiff, whereby the stage was sunk 
and lost. The plaintiff having made the oath required by the 
statute before a justice of the peace, he issued an attachment 
against the boat, her tackle, apparel, and furniture, returnable to 
the C Circuit Court of Mobile. The sheriff seized the boat under 
this writ and had ber in possession. Afterwards Robert Otis, 
Henry L. Jayne, John M. Dabney and Willian A. Sinith, gave 
a repievy bond, with condition to pay such jadgemeat as niebe 
be rendered in the cause in favor of the plaintiff. At the retura 
term of the writ the plaintiff filed a decfaration, in the nature of 
a declaration in an action on the case, against Robert Otis and 
Henry L. Jayne, two of the obfigors in the replevy bond, as 
owners of the boat, thus making them difeinddnts: who moved 
the court to set aside the akitdilion. but their motion was over- 
ruled, whereupon they filed the plea of not guilty, and a jury 
being empannelled to try the issue, returned a verdict in favor 
of the plaintiff for two hundred and fifty-six dollars, upon which 
the court rendered judgment against Robert Otis and Heory L. 
Jayne alone. In the progress of the trial, the judge sealed a 
‘bill of exceptions, which shows that the defendants requested 
the court to charge the jury, that if there was no evidence of their 
ownership of the boat, they should find a verdict in their favor. 
This the court refused, and charged that in this action the ques- 
tion of ownership did not arise and need not be proved. 








398 ALABAMA. 
Chis et al. x. Thom. 


It is now contended that the declaration should have been 
against the boat itself. and not against the defendants as owners, 
and therefore, the court erred in refusing the motion to set aside 
the declaration. Whether the declaration should have been 
against the boat itself, depends upon a proper construction of 
the statute onder which this suit was brought. Before the en- 
-actment of this act, it was frequently the case that steamboats 
running ovr rivers committed injuries which were never redress- 
ed, because the owners of such boats were unknown, or if known 
were insolvent. ‘To remedy this evil, the statute, under which 
‘his suit is brought, was passed, the first seetion of which pro- 
vides for the issuance of an attachment against any steamboat, 
or other water craft, that might ran down, ran into, run against, 
sink, stave, fall afoul of, or injure any other steamboat, flat boat, 
or other water craft, or any property on board thereof, which 
_writ shal] be directed to the sheriff, requising him to seize and 
take possession of such boat, her tackle, apparel, and furniture, 
and retain the same until discharged by due course of Jaw... The 
second section makes it the duty of the sheriff to retain the boat 
in his possession, to answer the judgment that may be rendered, 
_unless the master, owner, or some other person, will give bond 
to the plaintiff, with security, conditioned to pay the judgment 
Ahat may be rendered in favor of the plaintiff with al! costs, 
upon the execution of which the boat shall be discharged by the 
sberiff. The bond thus taken shall be returned to the coort to 
which the writ is made returnable, and upon the rendition of 
jodgment, execution is to issne against the obligors in said bond. 
This section also provides that the master, owner, or some other 
_person, may give bond and security, with condition to pay the 
value of the boat, her tackel, apparel, and furniture, at the time 
the attachment is issued, or so much of the-value as will satisfy 
the judgment that may be recovered, with all costs, which is to 
be retorvable to the court in Jike manner, and execution may 
also issue against the obligors therein. The fourth section of 
the act provides that the attachment shall be returnable to the 
Circuit or County Court of the county, in which it may be exe- 
cuted, and that the declaration and subsequent proceedings shall 
conform to an action on the case for the injury. These are the 
only parts of the act, necessary to an understanding of the ques- 
tion before us, and notwithstanding the declaration and subse- 
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quent proceedings are required to conform to an action on the 
case, I am eatirely satisfied that the proceeding under this statute, 
after the issuance of the attachment, must to some extent con- 
form to the nature of the admiralty practice. If we should hold 
that the rules of the common law courts should strictly govern 
this action, and the owner was unknown, and the boat not re- 
plevied, then no declaration could be filed, and the remedy in- 
tended to be afforded by the statute, in the case supposed, would 
be unavailing, for it might never appear who the owner was. 
Again, if we allow a declaration to be filed against the obligors 
in the replevy bond, without regard to the question of owner- 
ship, then, in strict conformity with the rules of the common 
law, the owner could not make himself a party or plead to the ac- 
tion, notwithstanding his rights were involved, and thus his prop- 
erty might be taken from him without bis having had an oppor- 
tunity tobe heard in court. To give full effect then to the reme- 
dy intended to be afforded by the act, and at the same time to 
allow the owner of the boat to interpose his claim, and protect 
his rights, we must hold that the proceedings must conform to 
the nature of the admiralty practice to this extent, that the decla- 
ration should be against the boat itself, and not against the own- 
ers, and that the owners of the boat must be allowed to inter- 
pose their claim and to defend the suit if they wish. How their 
claim shall be interposed, it is unnecessary to decide, but the 
practice in the admirality courts would furnish a clear and sim- 
ple guide. By requiring the proceedings under this statute to 
conform to the admiralty practice to this extent, we give full ef- 
fect to the remedy intended to be provided by the act, and at 
the same time afford to the owners of boats an ample opportuni- 
ty to protect their interest by permitting them to intervene,.as in 
admiralty cases, and thus making themselves parties to the svit. 

2. As the declaration should have been against the boat, and 
not against two of the obligors in the replevy bond, we think the 
court erred in refusing to set aside the declaration. The cor- 
rect practice is this; if process be issued against one, and the 
declaration be filed against another, he may move to set it aside, 
and should not be put to his plea, for he is not in court. This 
rule, we think, is fully sustained by the cases of Elliott v. Smith 
& Co., 1 Ala. 75; Sexton v. Roane, 7 ib. 8293; and 3 Stew. 
322. It is not, however, to be understood that we intend to 
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decide that, when the process and the declaration are against the 
same party, but there has been a misnomer in the process, which 
fs set right in the declaration, the court will set the declaration 
aside on motion. That question is noi raised in this case, and 
therefore, it is not decided. As we think the court erred in re- 
fusing to set aside the declaration, it becomes unnecessary to 
examine the other questions growing out of the bill of excep- 
tions, as they will not arise in another trial, whew the declaration 
is against the boat itself. Let the judgment be reversed, and 
the cause remanded for further proceedings. 


EWING ts. STANDEFER er at. 


t. A bequest of slaves to one for life and to her “!awful begotten heirs, 
to be equally divided among them at her death,” uncontreled by any 
other clause in the will, vests the absolute property in the first taker. 


_ Ergor to the Circuit Court of Madison. Tried before the 
Hon. Thos. A. Walker. 


Cray & Curay, for the plaintiff iv error. 
Rosinson, for the defendants. 


CHILTON, J.—This was an action of detinue, bronght by 
the defendants ia error against the plaintiff to recover five several 
negro slaves. ‘They claimed as the children of Lydia Stande- 
fer and grand-childreo of John Echols, deceased, under the will 
of the latter, which bequeathed the said property as follows: ‘I 
lend to my daughter Lydia Standefer, during her natural life, 
five negroes, viz: Harrena, &c., these five negroes, with all their 
increase, I will to the lawful begotten heirs of Lydia Standefer, 
to be equally divided among them at her death.” ‘The plaintiff 
in error claims asa purchaser, deriving title from Skelton Stan- 
defer, the husband of Lydia, through inie:vening purchasers. 
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Lydia has since departed this life, and the defendants insist that 
their right to the slaves became perfect upon her decease. 

The Circuit Court ruled that the sale made by the husband, 
into whose possession the slaves went, pending the life of the 
wife, did vot bar the right of the defendants in error to recover. 
The correctness of this charge depends upon the construction 
to be given to the clause of the will above refered to. What 
estate did the husband of Lydia take under the will? It is clear 
that the testator intended to confer upon his daughter a life es- 
tate only in the slaves. This is expressly given. We lay no 
stress upon the word /end, but consider it in the connection in 
which it occurs, as synonymous with give or bequeath. This 
intention we must carry out, if it be consistent with the rules of 
law. ‘The remainder, after the life estate, he gives to the ‘‘law- 
ful begotten heirs of Lydia, to be equally divided between them 
at her death.” Further, to simplify the sentence, we may read 
it as though the words, ‘lawful begotten” were omitted, as this 
is implied in the term heir simply—an heir being ex justis nup- 
tts procreatus.—2 Powell on Dev. 424. 

There is no other expression in the will to aid us in constru- 
ing this clause, and to explain the term heirs. How is it to be 
understood? Asa word of limitation, or of purchase? The 
rule in Shelly’s case, which in this State has been held to apply, 
2s well to personal, as to real estate, (Price v. Price, 5 Ala. 
580,) settles ‘that when the ancestor by any gift or convey- 
ance, taketh an estate of freehold, and in the same giit or con- 
veyance an estate is limited, either mediately or immediately, to 
his heirs, in fee or in tail, the heirs are words of limitation of the 
estate, and not words of purchase.”—1 Coke, 104. The ef- 
fect of the rule, in cases to which it applies, is to merge the re- 
mainder in the particular estate, thereby enlarging it into an es- 
tate in fee or in tail, so that the heirs generally, or heirs of the 
body, may take not under the gift or conveyance as purchasers, 
but by descent from the ancestor. ‘The word heirs, or heirs of 
the body, when unexplained, are uniformly regarded as words 
of limitation, descriptive of the line of beirs to take, and not of 
particular individuals. In the case before us, we cannot per- 
ceive how the word hezrs can receive any other than its techni- 
cal construction. It is clear that it cannot be limited to children 
of the first taker, for it would equally embrace grand-children, 
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‘or great grand-children, and if there were at the time of the 
death of Lydia no lineal descendants, her next of kin would 
come to the succession. The gift then is to any and every one, 
who, at the time of the death of Lydia Standefer, should be her 
heir or heirs. 1f they cannot inherit as heirs, they are not the 
class spoken of in the will to take at herdeath. Thus it is man- 
ifest' the testator designed the remainder-men, whoever they 
‘might be, should take both as heirs of the first taker, and also, 
independently of the first taker, immediately under the will from 
him. The line of descent must be traced to ascertain who are 
the heirs of Lydia, or were at the time of her death; having 
found them, had the limitation over been of real estate which 
Yemained undisposed of by the tenant for life, the question 
would come up, shall they take as heirs of Lydia or as devisees 
under the will. They cannot take in both capacities. But they 
can take as heirs, and the rule is, that when they can take as 
heirs, they cannot as purchasers.—Jones v. Morgan, 1 Bro C. 
C. 220; Price v. Price, supra. Judge Kent, speaking of the 
rule, says, ‘‘an estate of freehold inthe ancestor attracted to him 
the estate imported by the limitation to his heirs; and it was 
‘deemed a fraud upon the feudal fruits and incidents of wardship, 
marriage and relief, to give the property to the ancestor for his 
life only, and yet extend the enjoyment of it to his heirs, so as 
to enable them to take as purchasers, in the same manner and 
to the same extent precisely as if they took by hereditary suc- 
cession. The policy of the law would not permit this, and it 
accordingly gave the whole estate to the ancestor, su as to make 
it descendable from him in the regular line of descent.” —4 
Kent’s Com. 217 marg. page. 

In this case, the term heirs comprehends the whole class of 
‘heirs, and they would become entitled on the death of Lydia 
Standefer, the first taker, (supposing the subject of the bequest 
to be land,) in the same manner and to the same extent, and 
with the same descendable qualities, as if the devise -had been 
to her and her heirs without the addition of other words. ‘The 
law confers the right to an equal participation in the property in 
all the beirs—the will, which provides for the distribution, does 
no more.—4 Kent 222. In such case the word heirs is a word 
of limitation, and the intention will not control the effect of the 
word. To make ita word of purchase, it must be used as a 
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designation of the person of one or more individuals who are to 
take, or it must be so explained by super-added words, as will 
vary its legal technical effect or operation. That they are to 
take at the death of Lydia, when the division is to be made, only 
shows that the limitation over is not too remote. 

Mr. Lewis in his work on the law of perpetuity, (page 384,) 
says, ‘‘as an ordinary rule it may be laid down, that the words 
‘“‘issue” and ‘heirs of the body,” (which are generally and 
primarily regarded as synonymous, though the latter expression 
is more strict and technical,) are words of limitation, i. e., do not 
carry the legacy to the person, answering that description, as 
purchaser, after the decease of the ancestor taking a prior life 
interest, but describe and regulate the quantum of interest to be 
taken by such ancestor, and this construction is not varied by 
the circumstance of words of division or distribution being su- 
per-added to the gift to the issue, nor will that of a gift over, in 
default of issue, afford a sufficient reason for construing the word 
‘*issue”’ otherwise, than as a word of limitation.” —Citing Doe v. 
Apling, 4 Term Rep. 82; Doe v. Cooper, 1 East, 229; Tate 
v. Clarke, 4 Beav. 100; which he thinks equally applicable to 
devises of land and bequests of personal property—note w. It 
appears, however, to me, that the word ‘ issue,” used in the 
creation of the limitation over, would indicate much more strong- 
ly the intention of the donor that the remaindermen should 
take as purchasers, than the use of the words, ‘lawfully begot- 
ten heirs.” In Woodley v. Findley, 9 Ala. 716-19, the words 
were, ‘I lend to Mary Foster one negro girl, &c., during her 
natural life, and at her death, I give and bequeath said negro 
girl and her increase to the lawful issue of ber body that may 
then be living, to them and each of them, share and share alike, 
their heirs and assigns forever; but should the said Mary die 
without lawful issue, then to go to her sisters. share and share 
alike.” It was held that the words, ‘issue of her body,” as 
used in this will, should be construed as words of purchase, and 
the first taker having died without issue, the limitation over to 
her sisters was good as an executory devise. We are satisfied 
with that decision as a correct exposition of the law applicable 
to that case. The distinction is there taken between the terms 
issue and hers. The first might well be considered as synony- 
mous with children, whereas, the latter requires to be restricted 
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by some words showing that it is not used in its primary sense. 
1 am aware that the courts indulge much more latitude of con- 
struction in wills, so as to effectuate the supposed intention of 
the testator, than is done in construing deeds, but it seems to me, 
that unless we at once depart from the rule in Sheliy’s case, and 
hold that it is inapplicable to devises, we are compelled to apply 
it to the case before us. Here, the testator shows an intention 
to part with the entire interest in the slaves. He makes no dis- 
position of them in the event of Lydia’s dying without issue or 
heirs of her body. He does not even say that the persons to 
take must be the issue or heirs of ber body, but as we have be- 
fore said, if they are her “lawfully begotten heirs,” they fill the 
description—a description, embracing not only her children, or 
grand children, if the children be dead, but in the absence of 
dineal: descendants, her brothers and sisters, &c., who would sue- 
ceed to her estate. 

In Machen v. Machen, 15 Ala. 373, we had occasion to ex- 
amine pretty much the same proposition now before us. There 
the will read as follows: ‘TI leave to Jane Machen two negroes, 
Tamer and Prince, during her natural life; then to her bodily 
heirs. If there should be no heirs,” then over, &c. We held, 
that there being no words used in the will, to show that the term 
“bodily heirs,” was synonymous with children, that the rule in 
Shelly’s case applied, and enlarged or converted the estate for 
life into an absolute estate in the first taker. In Lenoir v. Ra- 
ney, 15 Ala. 667, the property was conveyed in trust for the use 
of C., during her natural life, and after her death, said slave to be 
the joint property of the heirs of the body, &c. Held that C. 
took the absolute estate. See the cases collected, refering to 
limitations of this nature, in note 2, to Bale v. Coleman, 1 Perre 
Williams, 142, (Amer. ed.;) 4 Brown’s Ch. Rep. (Perkins ed.,) 
note 1, to Jacobs et al. v. Amyatt et al., p. 406, marg. p. 542; 
Doe v. Aplin, 4 D. & E., 82; Lyon v. Mitchell, 1 Maddock’s 
Ch. Rep. 467-436. 

In Dunn v. Davis, 12 Ala. 135, the bequest was ‘to my 
daughter Maria, for life, and at her death, to her heirs or children,” 
held that the term children explained what the testator meant by 
Acirs, and that no estate tail was created. and the children took 
vested remzinders.—Goldthwaite, J., dissented. Had the word 
children in that case been omitted, there is no room to doubt 
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but that the decision of the majority of the court would have 
been different. The case then would not have differed essen- 
tially from the one before us. Under the rule in Shelly’s case, 
had the subject of the devise in this case been land, an estate 
tail would have been created, but as it is personal property, the 
absolute title vests in the first taker, since the rule is well settled 
that words which create an estate tail in real estate, when ap- 
plied to personalty, give the absolute property. —Fearne on Rem. 
473; 2 Roper on Leg., 393, and cases cited in Durden, adm’r 
v. Burns, 6 Ala. 365; also, Machen v. Machen, and Lenoir v. 
Raney, supra; Williams on Ex’rs, 807; Lyon vy. Mitchell, 1 
Maddock, 475; Lewis on Law Perp., 405. 

Having arrived at the conclusion that the absolute property 
in these slaves vested under the will in Lydia, which by virtue 
of the marriage vested immediately in her husband Skelton 
Standefer, upon his reducing the slaves into his possession, it 
follows that he had power to dispose of them, and haviog done 
80, the purchaser from him is entitled to hold them against the 
heirs of Lydia. ‘The Circuit Court ruled the law otherwise, 
The judgment must, therefore, be reversed and the cause re- 
mnanded. As the view we have taken of the case will, in all 
probability, be decisive of it, we deem it unnecessary to notice 
the other questions, presented by the record. 


Parsons, J., not sitting. 


SIMMONS, Apm’s rs. PRICE, Apm’n. 


1. The reversal of a judgment restores the parties to the condition iu 
which they stood before it was rendered. 

2. The final settlement of his administration by an administrator de 
bonis non, withoui a discharge from the trust, does not divest him of 
the power to call upon the former administrator for a settlement of 
his accounts. 


Error to the Orphans’ Court of Benton 
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J. B. Martin, for the plaintiff: 

1. By the act of 4th February 1946, the administrator de 
bonis xon is authorised to cite the former administrator to a set- 
dement in the Orphans’ Court. 

_ 2. Where the amount of a judgment recovered in an inferior 
court has been collected by the plaintiff, and the judgment is 
subsequently reversed by this court, prima facie, the defendant 
in the judgment is entitled to recover back the money so paid, 
and the plaintiff is remitted to all his original rights and remedies 
against the defendaat.—Greene v. Stone, 1 H. & Johns. 405; 
Stewart v. Conner, 9 Ala. 803; Dupuy v. Roebuck, 7 ib. 484; 
Clark v. Pinney, 6 Cow, 297. 

3. lt is not showa by the record that Simmons was finally 
discharged by the order of the judge of the Orphans’ Court, nor 
was he. He was still responsible as adminisuator, for any as- 
sets which might come to his hands, and is entitled to pursue 
all the, statutory remedies against former administrator, aad alf 
others who have the assets of his intestate-—Thompson & 
Hayne y. Blackwell, 5 S. & Port. 181; Norman v. Norman, 3 
Ala. 389; Thrash v. Sumwalt, 5 Ala. 15. 








No counsel for the defendaat. 


DARGAN, C. J.—James S. Simmons, administrator de 
bonis non of William Burns, deceased, cited William C. Price, 
administrator-in-chief, to appear before the Orphan’s Court and 
make a final settlement of his accounts as administrator. The 
administrator-in-chief appeared at the time appointed and moved 
the court to dismiss the citation for the following reasons: On 
the 6th day of September 1844, the administrator de Lonis non 
cited him to make a final settlement of his administratior, and 
upon such settlement, a decree was rendered against him in af- 
vor of the administrator de bonis non, for nineteen huhdred and 
eighty-two dollars and sixty-eight cents; execution issued upon 
this decree aad was returned no property, whereupon, an exe- 
cutioa was issued agaiast the securities of Price, and the money 
made from Williams, one of the securities; after the collection of 
the money, a writ of error-was prosecuted to the Supreme Court, 
and the decree reversed, but before the suing out of this writ of 
etror, James L.. Simmons had filed his accounts and vouchers 
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for a final settlement of the estate, in which he had charged him- 
self with the amount collected on the decree against Price and 
his securities, and a final settlement had actually taken place, 
and he had paid over to the distributees the amount ascertained 
to be in his hands, but it does not appear that any order was 
made by the Orphans’ Court, discharging the plaintiff from his 
office as administrator. On these facts, the Orphans’ Court dis- 
missed the petition, which is here assigned for error. 

When a judgment is reversed, the rights of the parties are 
immediately restored to the same condition in which they were 
before its rendition, and the judgment is said to be mere waste 
paper.—Dupuy v. Roebuck, 7 Ala. 484, and cases there cited. 
The plaintiff, therefore, had the right to call on the defendant 
again to make a final settlement of his administration after the 
decree of final settlement was reversed, unless the final settle- 
ment, made by him in the interim between the rendition of the. 
decree against Price and its reversal in this court, deprives him 
of that right. But this cannot, in our opinion, affect bis right 
to require the administrator-in-chief to make a final settlement of 
his accounts. Although the administrator de bonis non did 
make a final settlement, it does not appear that he was discharg- 
ed from his office, and it is the settled doctrine of this court, 
that the functions of an administrator or executor do not neces- 
sarily cease, even with the Orphans’ Court or the distributees of 
the estate, upon making a final settlement.—Norman v. Norman, 
8 Ala. 389; 5 S & Port. 151; Trash v. Sumwalt, 5 Ala. 16. 
What would have been the effect of an order finally discharging’ 
the administrator from his office, under the circumstances dis- 
closed by this case, it is not necessary to examine, but in the ab- 
sence of such an order there can be no doubt of his right to bring 
the administrator-in-chief to a final settlement, notwithstanding 
the administrator de bonis non had himself made a final settle- 
ment, aad paid over the amount ascertained to be in his hands.., 
Let the judgment be reversed, and the cause remanded for fur- 
ther proceedings. ° 


Cuitton, J., having been of counsel, did not sit in this case. 


* 
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BURTON et au. vs.) HOLLY. 


1. In this State, a married woman, With the assent of her husban.!, may 
make a valid will of her choses in action, in his favor.—(Parsons, J., 
dissentiug. ) 


Error to the Orphans’ Court of Greene. 


Tuts was an application, made to the Orphans’ Court by the 
defendant in error, to admit to probate the will of Mary S. Hus- 
sel, deceased, by which she bequeated to Webster R. Hassell, 
since deceased, certain personal property to which she was en- 
tilled, under the will of her father, after the termination of a life 
estate in her mother. ‘The plaintiffs in error resisted the appli- 
cation, on the ground that at the time of the making of the will, 
the said Mary S. Hassell was a married woman, and the wife of 
the said Webster R. Hassell, in whose favor the bequest is made. 
The witnesses to the will were introduced, and testified that the 
will was written by one of them, at the time it bears date, under 
the direction and by the request of the testatrix, the said Web- 
ster R. Hassell, her husband, being present and assenting to it, 
and that the said Webster R. used no persuasion or threats to 
induce her to make it, &c. It was also shown that the said will 
was executed about six months prior to the death of the testatrix. 
The court, thereupon, admitted the will to probate, to which the 
plaintiffs in error excepted, and which they now assign as error. 


THornTON, for the plaintiffs in error: 

~ The only question in this case is, can a married womaa make a 
will, bequeathing her personal estate to her husband. The instru- 
went offered for probate purports to dispose of both real and per- 
sonal property, but for defect of attestation was admitted to pro- 
bate only as a testament of personalty. As to the capacity of a 
femmé covert to devise realty, doubtless she cannot either at com- 
mon law, or under the statute of wills.—Osgood v. Breed, 12 
Mass. 530; Coke on Litt. 112, in note; Thos. Coke, 1 vol. 
104; Bing. on Coverture, 239; Forse & Hembling’s case, part 
4th, 2 vol. Coke’s Re». 61. As to her personal property, 
which does not belong to her husband, and cannot at the mo- 
ment the devise takes effect, she may dispose of it by will at 
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the common law, even of her choses in action.—Reeves’ Dom. 
Rel.,50. And it would seem that on the principles of the com- 
mon law, where she can make a will, she ought to be allowed 
to act freely, independently of the consent of her husband. In 
the action of a feme covert in regard to her own property, two 
things are to be considered,—first, his marital rights, and second- 
ly, her right to be free from his coercion. His consent, it would 
seem to me, ought only to be required when some right of his 
would otherwise be invaded, and hence it appears, that in the 
cases where it was originally holden that his consent was necessa- 
ry to her will, it was his property that was bequeathed.—Reeves’ 
Dom. Rel., 141-2, and on to 150, &c. I only insist however, 
in this case, that a will by a feme covert of her own property to 
her husband, which property is derived from no settlement or 
trust, by will or deed, with power of disposition, is void, and 
ought not to be admitted to probate as a valid testament, on the 
principle of the authorities first abuve cited, and adopted in 
Scammell v. Wilkinson, 2 East. 555 ; Hood v. Archer, 1 McC. 
225; 2 ib. 454; see also, 1 Jarman on Wills, 33. “ 


J. B. Cuarxe, for the defendant: 

1. By the actof marriage, the wife gives to the husband abso- 
lutely, all her personal chattels in possession, with the right to re- 
duce during the coverture her choses in action, to his posses- 
sion.—Reeves’ Dom. Rel. 1 and 3; Coke Litt. 351, 6; John- 
son v. Wren, 3 Stew. 172; Mayfield v. Clifton, ib. 375; Bibb 
v. McKinley, &c., 9 Port. 543; Welch’s Heirs v. Welch’s 
Adm’r, 14 Ala. 76. 

2. This being the law, Webster R. Hassell acquired by mar- 
riage the right, in the event that the coverture extended to a pe- 
riod beyond the terniination of the life estate of the wife of Mrs. 
Hassell’s father, to reduce the specific share of the personal es- 
tate of her father bequeathed by him to his daughter Mrs. Has- 
sell, to his possession as husband as his own property. 

3. Hence he had such a right to the legacy coming to his 
wife, that no one could deprive him of, not even his wife, and 
although contingent and in expectancy, it became so far his 
-property that.a bequest by his wife thereof could not be made 
without his consent, as such bequest. might defeat his estate in 


expectancy. Po 
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4. This brings me to the principle decided in so many avu- 
thorities, and denied, I believe, in none, that the wife may de- 
vise her personal estate by the consent of her husband.—Scam- 
mell v. Wilkinson, 2 East. 552; Stephens v. Bagwell, 15 Ves., 
jr-, 139-53; Smellie v. Smellie, 2 Dessaus. 66; 10 Bacon’s 
Abr. 482, Bouv. ed.; 2 Wms. on Exr’s, 42; 2 Black. Com., 
498 ; 2Stephens Com., 233; Loveless on Wills, 266, 2 3, d. d. 

5. And this assent shall be presumed to have continued after 
her death unless the contrary appears.—Loveless on Wills, 266; 
1 Lomax on Extr’s, 12. 

6. By the civil law a married woman had the same right to de- 
vise her estate as a single one, with or without the consent of 
her husband.—1 Wms. on Exr’s, 42; 2 Black. Com. 497, re- 
fering to the Pandects, 31,1, 77. Andthis was right, because by 
the marriage, under the civil Jaws, the woman did not lose her 
right to her property, but only the control of her marriage por- 
tion during the coverture. The act of marriage was not a gift 
to the husband of her personal estate in possession, with the right 
to reduce to his possession her choses in action. And this rule 
of the civil law was made one of the canons of the Ecclesiastical 
law in England by Archbishop Stafford, refered to by Reeves in 
his Dom. Rel., 142, and in the argument of counsel in 5 N. H. 
Rep. 205. 

7. Butby the law of husband and wife, as now understood in 
this country, this natural and civil law right is qualified by the 
intervention of the right of the husband to reduce the prop- 
erty during the coverture, with or without the consent of the 
wife, to his possession ; consequently no disposition ought or 
could be made of it by the wife which would interfere with the 
marital right of the husband to reduce it to his possession except 
by his consent. 

8. This then brings me to the question whether the wife’s 
personal estate, not reduced to the possession of the husband, is 
so situated, that no disposition by will can be made of it, by either 
the husband or wife. The husband cannot devise it, because his 
right depends on his reducing it to possession during the cover- 
ture.—Reeves’ Dom. Rel., 4. Then cannot the wife by his 
consent?—Reeves’ Dom. Rel., 138 to 149 inclusive; Brooke v. 
Turner, 1 Mod. R. 211; 2 ib. 170. 

9. Asa married woman can make awill of her chattels, with the 
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assent of her husband, cannot such wiil be in his favor? There is 
no question that a married woman can make a will of her separate 
estate.—Reeves’ Dom. Rel., 145; Clancy on H. & Wife, 308; 
Fettiplace v. Gorges, 1 Ves., jr., 46. By these authorities it 
will be seen that she is competent to do anything with her sep- 
arate property that an unmarried woman could do with hers, 
consequently she can devise it to her husband.—See Jacques v. 
Methodist E. Church, 17 J. R. 548; Marsh v. Tyrell, &c., 2 
Hogg, 84; 4 Ecclesiastical Rep. 33; Baker v. Batts, 1 Curtis, 
125; 6 ib. 299. 

10. There is no difference in principle, between the power of 
a married woman to bequeath her separate estate to the husband, 
and the bequest by her to him of property upon which his :mar- 
ital rights have not been perfected by possession. 

11. In South Carolina there is a statute, expressly prohibit- 
ing a married woman from making a will.—3 Stat. of S. C., 42. 


CHILTON, J.—The question in this case is, whether a 
feme covert can make a valid will of her choses in action to her 
husband, with his concurrence. ‘The reason assigned why she 
cannot, by the cases which deny her the power, is, that being 
sub potestate virr, the law will presume that the husband coerces 
her to the act, and holds the will invalid, because she is not a 
freeagent. Since the decision in Fettiplace v. Gorges, 1 Ves., 
jr-, 46, it has been well settled, that a feme covert may dispose 
of her separate estate, as though she were a feme sole, and this 
without the husband’s consent. She takes it, say the books, 
with all its privileges and incidents, one of which is the jus dis- 
ponendi.—1 Jarm. on Wills, 33; Jacques v. Methodist E. 
Church, 17 Johns. 548; 2 Hagg. Ecc. Rep. &4, (S. C. 4 Ecc. 
Rep. 33.) She may then, possessing this right, bequeath such 
personal estate to the husband. Now is it not manifest, that the 
husband would have many more inducements to exercise an 
undue influence over the wife to obtain a will, bequeathing to 
him her separate estate, to which he could not otherwise suc- 
ceed, than he would have in procuring a will of her choses in 
action, which he has a right to reduce into possession, during 
the coverture, and so become sole owner, and which he may, 
also, release? To my mind, it is clear, that while there may be 
strong inducement on the part of the husband, in the first case 
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supposed, there can usually be but little in the latter. Upon 
what principle then, can we hold the will valid in the one, where- 
in the objection might with plausibility apply, and deny her 
power to make a will in the other case, where the inducement 
to an improper exercise of the marital authority is cut off by the 
power vested in the husband of becoming the owner of the sub- 
ject of the bequest in a different manner? I see no reason for 
the distinction, and as reason is the life and soul of the law, I 
am unwilling to recognise a rule, which, in my opinion, not only 
fails to conform, but is directly opposed to it. If the wife, by 
the husband’s concurrence, may will her choses in action to a 
stranger, to any one but the husband, then, perhaps, in most 
eases she would be denied the power of prefering the desired 
object of her bounty. I have looked into the cases, and I think 
we violate no established rule of law, in holding that the wife 
has the power to make such will as the one before us, in respect 
to her choses in action. Decree aftirmed. 


DARGAN, C. J.—All the authorities agree that a married 
woman, with the consent of her husband, may make a will of 
her choses in action in favor of a stranger—Roper on H. & 
Wife, 170; Wms. on Exr’s, 40; Lomax on Exr’s, 12. But I 
have found no case in the English books, in which the ques- 
tion arose whether she could will them to her husband. The 
reason, I apprehend, why no such case is to be found is this, 
that by the law of England, the husband is entitled to adminis- 
ter his wife’s choses in action, not reduced to possession during 
her life, and when he reduces them to possession by virtue of 
his Jetters of administration, they-become absolutely his own, 
consequently a will by the wife, bequeathing them to him afier 
her death, would be to give him what the law itself gave him. 
But the law of this State differs from the Jaw of England upon 
this subject. Here, unless the husband reduce the wife’s choses 
tn action into possession during the coverture, he can claim 
no beneficial interest in them, nor is he entitled to administra- 
tion upon her goods, in opposition to the rights of her next of 
kin.—Strader v. Randall, 17 Ala. ‘The husband then may 
take an interest under the will of his wife, ax her choses in action, 
in this State, which the law would not give him, if she is capa- 
ble of making a will in his favor, and I see no reason why she 
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should be held capable with her husband’s consent, to will them 
to a stranger, but incapable of bequeathing them to him. No 
one will deny, I apprehend, that she may make a will in favor 
of her husband of her separate estate, unless she is restrained 
from doing it by the instrument creating the estate, and there ap- 
pears to me as great objection in allowing this, as in allowing 
her to make a will in his favor of her choses in action, can we 
give a well founded reason why a married woman may bequeath 
her separate property to her husband, but not her choses tn ac- 
tion? He would, if he survived her, take an interest under 
both wills, and is it not as reasonable to suppose that the one 
was obtained by undue influence as the other? ‘To deny the 
right of the wife to make a will in faver of the husband in the 
one case, on the ground that the will may have been obtained by 
coercion or the exercise of undue influence, would apply with 
equal force in the other, and she ought to be altogether incapa- 
citated from bequeathing her property to her husband, or she 
ought to be allowed to do it in every case, where he could take 
nnder the will. The husband may be the person, to whom the 
wife, above all others, would wish to give her property, and there 
may be cases in which it would be but a simple act of justice for 
her to do so. She should not be deprived of the power of 
gratifying her wish, by giving her choses in action to her hus- 
band, when we would permit her to dispose of her separate 
property in his favor. In my judgment there is no reason for 
such a distinction, and it should not exist. The wife has the 
undoubted right to make a_ will of her separate estate in favor 
of her husband, which if freely and voluntarily done, will pass 
the title to him, and she may equally make a will in his favor 
when the subject matter of it is her choses in action. 


4 
Parsons, J., dissented, but delivered no opinion. 
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EX PARTE CULLEN JOHNSON. 


1. Where a prisoner, indicted for murder, after the case has been con- 
tinued by the State, and at the same term, applies for and obtains a 
change of venue, the continuance is necessarily set aside, and will 
not authorise him, upon the case being continued by the State in the 
courgto which it is transfered, to claim. as a matter of right, that he 
be admitted to bail, on the ground that the State has twice continued 
the cause. 


Morton for a mandamus against the Judge of the Ninth Ju- 
dicial Circuit. 


Rice, for the motion. 


DARGAN, C. J.—Cullen Johnson was indicted in the 
Circuit Court of Chambers, at the Spring Term 1849, for 
murder, at which Term the cause was continued by the prisoner. 
Atthe Fall Term 1849, be was tried and convicted, and the 
cause was brought to this court, at the January Term 1850, 
and was reversed and remanded; but the certificate of reversal 
did not reach the Circuit Court until it was in session, at the 
Spring Term 1850, and too late for the State to prepare for 
trial. For this reason, on the motion of the solicitor, an order 
was made that the cause be contioved until the next term. Af 
ter this order had passed, however, and during the session of 
the court, the prisoner applied for a change of venue to the 
county of Russell, which was granted, but the judge set aside 
the order of continuance. The Circuit Court of Russell, com- 
ing on next after the court in Chambers, the cause was again 
called for trial, but was continued by the State. The prisoner 
then moved the court that he be admitted to bail, claiming it as 
matter of right under the statute, inasmuch as the cause had 
been twice continued by the State. ‘The motion for bail was 
refused by the judge, and for this refusal, a motion for a man- 
damus is made in this court against the judge, to compel him 
to allow the prisoner to be bailed. 

When one is indicted for a capital crime, he can claim to be 
released on bail, as matter of right, only when there have been 
tivo continuances by the State. In the case before us, there has 
been but one. It is true, that an order was made at Chambers 
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Circuit Court that the cause be continued until the next term, 
but this order was necessarily set aside, by granting the motion 
of the prisoner to change the venue to Russell; for the cause 
was then removed from Chambers, and of course could not 
stand continued in that court. 

The motion for a mandamus is refused. 


BUSH er at. vs. THE STATE. 


1. Where a specific term in a statute is followed by one of more com- 
prehensive meaning, an indictment for the offence, designated by the 
more definite term, must be equally specific in charging it. 

2. Where, therefore, a party, indicted under the statute against gaming, 
is charged with playing cards “at a public place,” proof of his play- 
ing in “a public highway” does not support the charge, as laid in 
the indictment, and will not authorise a conviction. 


Error to the Circuit Court of Fayette. Tried before the 
Hon. Sam’! Chapman. 


Reavis, for the plaintiffs in error. 
AtTorRNEY GENERAL, for the State. 


DARGAN, C. J.—The defendants below were indicted for 
playing cards at a public place. The evidence showed that 
the playing took place on the side of a public road. The court 
instructed the jury, that playing by the public road side was 
playing at a public place, within the meaning of the statute, to 
which charge the defendants excepted. 

The statute, under which the indictment is framed, is in the 
following language: “If any person shall play at any tavern, inn, 
store house, for retailing spirituous liquors, or house or place 
where spirituous liquors are retailed, or given away, or any pub- 
lic house, or highway, or any other public place, or at any out- 
house where people resort, with cards or dice, such person so 
offending, shall, on conviction thereof, be fined,” &c.—Clay’s 
Dig. 432. 
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The question raised by the plaintiffs in error, is, that the evi- 
dence does not support the charge, as laid in the bill of indict- 
ment. In the case of Plunket v. The State, 2 Stew. 11, the 
defendant was indicted for stealing a horse, but the evidence 
showed that the animal stolen was a gelding. ‘This court held 
that he could not be convicted, as the statute, under which he 
was indicted, was that, if any person do felonious!y take or steal 
any horse, mare, or gelding, &c. It was said in that case that 
when a generic term, used in a statute, is followed by one more 
definite in its meaning, it is necessary in an indictment, founded 
on the act, to use the more definite term ; that if the act had used 
the general term, horse, alone, then evidence that the prisoner had 
stolen a gelding would have been sufficient; but as the statute 
had particularized and defined other objects, it was necessary to 
be equally specific in framing the indictment. This decision 
seems to be sustained by the English cases—see the authorities 
refered to in that case, and also in Rex v. Beaney, 1 Russ. & 
Ry. Crown Cases, 416. Applying the rule recognised by these 
authorities to the case before us, we are constrained to hold that 
the court erred. Here the statute uses the term, public high- 
way, or any other public place. A public place is a general 
term, and if that alone had been used in the statute, proof that 
the playing was in the highway would have sustained the charge 
in the indictment. But, as the act uses the more deftnite term, 
highway, the pleader should also use this term, when the offence 
was committed in a public road ; and if he do not, but uses the 
more general term, he cannot give in evidence a violation of 
the statute in a public highway. I confess, nowever, that I am 
yielding to authority, without being able to see clearly the rea- 
sons, on which the decisions are based, but so the law is settled, 
and we must abide by it. 

The court erred in the instructions given to the jury, and the 
judgment must be reversed and the cause remanded. 
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5. 


BAKER et at. rs. THE HEIRS OF CHASTANG. 


The plaintiff in ejectment may declare for the whole, or entire inte- 
rest, and recover a less interest. 

The death of one of several lessors of the plaintiff, after the com- 
mencement of the suit, does not destroy the right of action of the 
survivors, or abate the suit. 


. Married women are not embraced by the statute of wills of 1806, 


(Clay’s Dig. 596, § 1,) and could not, by virtue of that statute, make 
a valid devise of their real estate. 


. Although the will of a married woman be admitted to probate in the 


Orphans’ Court, yet such probate is not conclusive upon her right to 
devise her real estate, and the heir, upon ejectment brought to re- 
cover the land attempted to be devised, may call in question the le- 
gal effect of the will as a muniment of title, and show that it was 
ineffectual to pass the estate, no power to make such will having 
been reserved to, or acquired by the testatrix. 

A party out of possession of land, which has been held adversely 
for more than thirty years, and after two descents cast upon such 
adverse claimants, loses not only his right of entry upon the same, 
but all right to recover it by any real action. 


. A party in possession of land, who has held in subordination to a 


title which has been perfected by reason of the adverse possession of 
himself and those from whom he claims to have derived it, and 
which adverse possession has operated a complete bar to an out- 
standing title, cannot defeat a recovery upon the title under which 
he has held, by purchasing in the barred claim and giving it vitality 
by substracting the time he has held under the title adverse to it. If 
the outstanding title was barred and impotent as a defence, at the 
time of the purchase, its acquisition by the defendant in possession 
gave it no vitality. 


. Where a husband, entitled to a lot of land in the city of Mobile, un- 


der a grant from the Spanish authorities, died in possession, leaving 
no kindred, when that city was under the dominion of Spain, his 
wife succeeded to the estate by the law then in force; (2 Partidas, 
1101: Partida 6, tit. 13, L. 6;) and if, upon the application of the 
widow tothe proper commissioner of land claims for confirmation of 
title, the evidence of which was lost by time, or destroyed by acci- 
dent, the Government of the United States, after the acquisition of 
said territory, actually confirm her title upon the recommendation of 
such commissioner, such confirmation enures to her benefit, and 
operates as an acknowledgment. on the part of the government, that 
the title had already vested in her by virtue of the previous grant to 
her husband. 
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8. The survey and location of the land, under the act of Congress, after 
the death of the widow, to whom it had been confirmed, did not de- 
feat the confirmation, but was cumulative evidence of title enuring 
to the benefit of her heirs. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Tuts was an action of ejectment, instituted by the defendant 
against the plaintiffs in error, to recover a lot and improvements 
in the city of Mobile. The lessors of the plaintiff below, as 
shown by the bill of exceptions, are the children of Eugene 
Chastang, deceased, who was a brother of Mrs. Elizabeth Gan- 
nard, formerly Elizabeth Chastang, under whom they claimed 
the premises in controversy as her heirs at law, she having died 
without issue. It appears that Joseph Chastang, the father of 
Mrs. Gannard, died many years ago, leaving other children be- 
sides the said Elizabeth and the said Eugene, none of whom 
are made parties to this suit; and it further appears that after the 
institution of the suit, two of the lessors of the plaintiff died, but 
the parties went to trial without their death being in any way 
noticed. The plaintiff, to show title in Mrs. Gannard, proved 
that in 1802, she and her then husband, Rafael Hidalgo, lived 
on the lot, in a house which he had erected, and continued thus 
to live until 1811, when Hidalgo died, leaving no kindred in 
this country; that after his death, she retained possession of the 
premises, and filed a claim to the lot with the United States 
commissioner of land claims east of Pearl river, which claim 
was founded on a Spanish grant, (lost by time or accident,) to 
the said Joseph Chastang, and on a deed dated in 1797, from 
said Joseph to her late husband, Rafael Hidalgo. This claim 
was confirmed by act of Congress of the Sth May, 1822. It 
was further proved, that in 1813 or 1814, she married Michael 
Perrault, and they occupied the premises until 1818 or 1819, 
when he died; that shortly after his death, she married Victor 
Gannard, with whom she lived on said precnises until 1822 or 
1823, when they removed to another lot on Royal street, where 
she died, without issue, on the 10th or 11th of Feb. 1824; and 
that after their removal from the premises, Gannard, her hus- 
band, was in possession of them by his tenants, until 1835, 
when he sold and conveyed the lot with warranty to Eslava, 
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from whom it passed through intermediate titles to Beaugerand, 
under whom the defendants below claim. It was shown that 
since the sale by Gannard, possession has followed each con- 
veyance. 

The defendants introduced in evidence : 

ist. The deed from Joseph Chastang to Hidalgo, dated in 
1797. 

2d. A deed from Hidalgo to Registe Bernody, dated in 1810, 
and which contains a clause of mortgage from the vendee to the 
vendor to secure the payment of $3,400, the amount of the pur- 
chase money. 

3d. A deed from Mrs. Gannard, then Mrs. Hidalgo, to the 
said Bernody for another lot, dated in 1812, in which the lot 
therein conveyed is described as bounded on one side by a lot 
the property of Bernody. 

4th. A deed from Pierre Registe Bernody, the son and sole 
heir at law of Regisie Bernody, to Eslava, dated in 1846. All 
these deeds, except the third, were for the lot in controversy. 
There was no evidence that Registe Bernody was ever in pos- 
session or set up any claim to the lot. ‘The defendants laso in- 
troduced in evidence a transcript from the records of the Or- 
phans’ Court of Mobile county of a will executed by Mrs. Gan- 
nard and admitted to probate, wherein she devised the lot in 
controversy to her husband, Victor Gannard; a deed from Mrs. 
Gannard to one Griffin, dated the 10th Feb. 1824, but which 
was never acknowledged by her, and was admitted to record on 
the oath ofa subscribing witness; and a deed from said Griffin 
to Victor Gannard. 

The court charged the jury— 

1. That if Mrs. Gannard was a married woman at the time 
she made that will, that it is void, as a married woman could 
nut devise. 

2. That the provate of the will was evidence only of the 
genuineness of the paper, and did not operate, so far as to fore- 
stall the inquiry as to the capacity of the wife to devise; that her 
power to devise, if she was marvied when she made the will, 
was still an open question before the jury, and this, notwith- 
standing the lapse of time since the probate. 

3. That the claim made by Mrs. Gannard in the land office, 
and the confirmation which the act of Congress of the 8th May, 
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1822, gave, was a sufficient title to her, and that it descended 
to her heirs. 

4, That the title of Bernody, to avail the defendant, must 
have been a valid and subsisting title when Eslava acquired it; 
that if Mrs. Gannard and those claiming title under her, namely, 
Victor Gannard, Eslava and others, had possession under their 
respective deeds, prior to the date of the deed from Bernody to 
Eslava, in 1846, for more than twenty years, without interrup- 
tion from Bernody, then his title was barred by the statute of 
limitations, and it could not avail the defendants in this defence. 

5. That the death of two of the lessors of the plaintiff, since 
the commencement of this suit, would not prevent the recovery 
in this action by the surviving plaintiffs, of their proportion of 
the land; that notwithstanding there might be other brothers and 
sisters of Mrs. Gannard, who were co-heirs with the lessors of 
the plaintiffs, and equally entitled with them, and who were not 
joined in this suit, still this would not defeat the plaintiff’s right 
to recover for the portion of the land to which they might be 
entitled; that although they had declared for the whole, they 
might recover less than the whole. 

G. That unless the defendants, or those under whom they 
claim, had had adverse possession for twenty years before this 
suit was brought, the action was not barred, and that the act of 
1843 had no influence on the case. 

The defendants prayed the court to give the following charges 
to the jury: 

1. That the claim and confirmation in the land office, being 
made in right of ber husband, (Hidalgo,) had not the effect to 
vest her with a title in her sole and individual right. 

2. That if Mrs. Hidalgo had possession after the death of Hi- 
dalgo, merely, and without title, that upon ber subsequent mar- 
riage, she could not be considered as continuing her sole pos- 
session, and that the occupation by herself and husband, if she 
had no title, would be considered as the possession of the hus- 
band, whereby the possession of the defendants would exceed 
twenty years. This proposition the court admitted, but in- 
structed the jury that the claim and confirmation to her by the 
United States would constitute such title, as would relate back 
and entitle them to consider the possession as belonging to her 
under that title. 
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8. The court was further asked to charge, that*if Hidalgo 
had conveyed to Bernody, and continued in possession after 
such conveyance, the law would presume that the possession 
was held for and under him. This the court charged, but also 
told the jury, that the making her claim in the land office by 
Mrs. Hidalgo was sufficient evidence to render her possession 
adverse from that time, and would defeat such presumption. 

4, That no part of the time since 1824, when V. Gannard 
and those claiming under him were in possession, could be com- 
puted as a part of the time to bar the outstanding title of Ber- 
nody. This charge the court denied, and in lieu thereof in- 
structed the jury that if Bernody had not been in possession of 
the property within twenty years next before the year 1846, 
whén he conveyed to Eslava, that his title was barred, and 
could not for that cause aid the defence of the defendants. 

The defendants below having duly excepted to the refusals 
of the Circuit Court to charge, as well as to the charges given, 
now assign for error— 

1. That the declaration is for the entirety, and the verdict 
and judgment are for one undivided third only; and, 


2. The ruling of the court, as above set forth by the bill of 
exceptions. 


Stewart & Hamitron, for the plaintiffs in error. 
CaMPBELL, for the defendants. 


CHILTON, J.—This case has been elaborately argued, and 
we have examined with care the numerous authorities, to which 
we are refered by the respective counsel. 

As some of the points raised have been ably discussed in the 

decisions, to which reference is made, we shall content ourselves 
with merely stating, as succinctly as we can, our conclusfon upon 
them, without entering at large into their discussion, but there 
are other points of more difficulty, and which will require a more 
elaborate investigation. 1. It is well settled that the plaintiff in 
-eyectment may declare for the whole, or the entire interest, and 
recover a less interest—McArthur v. Porter, 6 Pet. 205; Ad- 
ams on Ejec. 211, and cases cited in notes; 12 Wend. 170; 13 
ib. 5783 8 Dana, 196. 

2. Neither, in our opinion, does the death of a portion of the 
lessors of the plaintiff, since the commencement of the suit, de- 
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stroy the right of action of the survivors, or abate the suit.—Ad- 
ams on Ejec. 320; Jackson ex dem. Austin v. Kimber et al., 
1 Wend. 27; Friar etal. v. Jackson ex dem. Van Allen, 8 Johns. 
495; Doe ex dem. Marston v. Butler, 3 Wend. 153; Robert- 
son v. Morgan, 2 Bibb, 148; Duncan & Wife v. Forsythe, 3 
Dana, 230. It does not appear by the record, but that those 
who survived were entitled, as the sole heirs at law, to the in- 
terest of the deceased parties. ‘ The general rule to be observ- 
ed in such cases is, that wherever the death of any party hap- 
pens pending the writ, and yet the plea is in the same condition, 
as if such party were living, then such death makes no altera- 
tion; for, where the death of the party makes no change in the 
proceedings, it would be unreasonable that the surviving parties 
should make any alteration in the writ, for, if such writ and pro- 
cess were changed, it would set rights but in the same condition 
they were in at the death of the parties, and it would be absurd 
that what made no alteration should change the writ and the pro- 
cess, and on this will all the diversities turn.”,—1 Bac. Abr. Tit, 
Abatement, f It is said, that after verdict, the bare possibility 
of title consistent with the judgment is sufficient.—Bac. Abr. 
(Bouv. ed.) vol. 3, p. 292, Eject. f. 

3. The Circuit Court held that, as a married woman had not 
the power to devise her real estate, the will of Mrs. Gannard in 
this case did not have the effect of passing the title, so as to pre- 
vent her heirs from succeeding to the inheritance. This has 
been the point mainly controverted ia the cause. 

The question presented is one of novel impression in this 
court, and we have looked into the authorities with care, to as- 
certain what construction should be placed upon our statute of 
wills, (Clay’s Dig. 596, 4 1,) which is general in its terms, ma- 
king no mention of married women, either as enabling them to 
devise, or as denying to them the power. Our statute is simi- 
lar to the 32 Hen. VIII, c. 1, which enacted that ‘all and every 
person and persons, having, &c., shall have power to give, dis- 
pose, will and devise, &c.”"—Thus it was left, under the Eng- 
lish statute, to the courts to determine who were embraced in 
this general language, and it was held, that while married wo- 
men were embraced by the letter of the statute, still they did not 
come within its spirit and meaning; that the equity of the law 
corrected these general expressions, and restrained them to 
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comprehend only such persons, as by law could dispose of their 
real estate by other modes of conveyance, previous to the pas- 
sage of the act.—See Powell on Dev. 126, citing Dyer, 345, 
and 1 Ves. Sr., 500. ‘To remove all difficulty on this head, the 
Parliament, two years thereafter, passed the explanatory statute 
of 34 Henry VIII, c. 5, § 14, declaring the wills of femes covert, 
persons within the age of 21 years, idots, and persons of non- 
sane memory, made of lands, &c., to be invalid.—1 Jar. Wills, 28. 

The construction which was placed by the English Courts 
upon the first statute of wills, seems generally to have been fol- 
lowed by the American Courts, in the several States whose 
statutes are similarly worded, and the better opinion seems to 
be that a married woman cannot make a valid will of lands, 
eyen with the consent of her husband, and without any statute 
prohibition to that effect—Marston v. Norton, 5 N. Hamp. 
Rep. 205; West v. West, 10 S. & Rawle, 445; Osgood v. 
Breed, 12 Mass. Rep. 225 ; 4 Kent’s Com. 505 ; note a. (6 ed.); 
in the matter of Yates’ Will, 2 Dana, 215 ; S. Touchstone, 402; 
Kelly’s Devisees v. Kelly, 5 B. Monr. 370; 1 Wms. on Exr’s, 
42, note 1, (Amer. ed.;) West v. West et al., 10 S. & Rawle, 
445, and cases cited. 

The contrary doctrine of Judge Reeves, in his work on the 
Domestic Relations, page 157, cannot be supported. The ar- 
gument which deduces the power to make a valid devise from 
the right which a married woman possessed of conveying her 
estate by the consent of her husband, we do not think can be 
sustained. By the common law, no one could devise his lands, 
it then required a statute to confer the power; the statute of 22 
Henry VIII, confered it as we have said, in general terms— 
nothing is said as to married women, but the statute was con- 
strued not to extend to them. She could then by the common 
law have passed her title by fine—McQueen on Hus. & Wife, 
144-5-6. This form of transmitting title was succeeded by a 
conveyance by the wife, with the assent of the husband, the 
deed, however, being of no validity as ¢gainst her until it was 
ascertained (according to the forms which the law required at 
the time the will now under consideration was executed,) upon 
her private examination, that she executed it freely and volun- 
tarily, and thus she was guarded by the proper officers of the 
law against the undue exercise of the husband’s authority. 
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By the marriage, the ownership of the land of the wife was 
vested in the husband during their joint lines ; he had a freehold 
interest, they both being seized together in her right by entire- 
ties, during the coverture. He could sell the land at pleasure, 
without the co-operation of the wife. So he could charge the 
land of the wife during their joint lives, the charge ceasing and 
the sale being ineffectual at the termination of the coverture. | 
The fee resided in the wife, and could only be divested by the 
joint act of both her and her husband, by reason of the disability 
of her coverture, (McQueen, 1 Hus. & W., 27,) and upon her 
private examination. She then really had not the power to dis- 
pose of the land, but she and her husband, and not both of them, 
but by the act of the court or officer, in effecting the examina- 
tion. We feel fully satisfied that the power to devise, as de- 
rived from the statute, did not pertain to the wife. Neither, in 
the case before us, is it pretended that the wife united with, or 
consented to the former husband’s conveyance of her land, un- 
less indeed we infer a recognition of it from the deed which she 
executed to Registe Bernody for another tract, in which it is re- 
cited, ‘that the lot sold is “bounded on one side by another lot 
belonging to the said Bernody.” The counsel say that the lot 
refered to, as the boundary line, is the one in controversy in 
this suit ; but the record, to which alone we can look, does not 
sustain this position, and the party excepting should have made 
the matter plain; if the fact had so existed. But we will not say 
that we are prepared to hold that had she expressly recognised 
in this manner his title, it would have amounted to a divestiture 
of her interest. ‘The facts of the case, however, call for no opin- 
ion on this point, and hence we express none. 

4. But it is insisted by the plaintiffs in error that the will of 
Mrs. Gannard having been duly admitted to probate in the Or- 
phans’ Court of Mobile, such probate is conclusive of the valid- 
ity of the will to pass the title, and of her capacity to devise, and 
that the same cannot be collaterally impeached. It is certainly 
true that the validity of a will, duly admitted to probate, cannot 
be collaterally impeached ; but this is not the question before us. 
The object of Mrs. Gannard’s heirs is not to impeach her will, 
but to show that the land in controversy did not pass by it. ‘They 
deny its effect in law as passing title to the land, by reason o” 
her legal incapacity'to devise. The effect'then of a probate. 
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will, as a maniment of title to real estate, is the true question at 
issue, the plaintiffs in error insisting that it passes the title, the 
defendants, on the contrary, contending that it is impotent in that 
behalf. : 

Before a will of personal property takes effect iu England, it 
must be proved in the Spiritual Court, and the Chancery Court 
will not take jurisdiction of it, until after probate. In Henley v. 
Philips, Lord Hardwicke is reported to have said, that though 
a _feme covert has power of disposing of a sum of money, or other 
thing, by a writing purporting to be a will, yet after the wife’s 
death, the proving it in the Spiritual Court will not give it the 
authority ofa will, but it will still be considered as an instrument 
only, or an appointment of such sum, or other thing, in pursu- 
ance of the power.—2 Atk. Rep. 49; see, also, 4 Burns Eee. 
Law, 53, where the rule is stated to be, to grant the probate of 
such will in the Prerogative Court, and to try the question at 
law, whether the husband has confered upon the wife the power 
to make such will. In the Goods of Sarah Biggar, 2 Curtis’ 
Ecc. Rep. 336, the question arose upon the probate of a will 
of a married woman, under a power reserved by marriage settle- 
ment, whether it had been duly executed according to the pow- 
er. The court say, “formerly, in such cases, this court left it 
to a court of equity to say whether the power was duly execu- 
ted or not; but it has been held lately, that this court is bound 
to give its opinion in the first instance, as to the validity of the 
execution. It is really a questiou for a court of equity. The 
safest way will be to allow probate to pass, leaving the questiwn, 
as to the execution of the power, open; it is clear a court of 
equity cannot act, unless the court of probate allows probate to 
pass.”’—See also, 1 Phillimore, 352 ; 3 Adams, 235. Notwith- 
standing the exclusive jurisdiction of the Ecclesiastical Courts 
over the probate of wills of personal estate, yet it is the constant 
practice for courts of equity, as to wills of married women, to 
enquire whether they amount to a good execution of the power 
vested in them. So in Watt v. Watt, 3 Ves. 244-6, the Lord 
Chancellor said, ** the claim of the husband derives no aid from 
the probate he has obtained, for the Ecclesiastical Court hed no 
Jurisdiction to determine whether an instrument is a good exe- 
cution of a power.”—See also, Stephens v. Bagwell, 15 Ves. 
140-54-5. .In a recent case, it was said by Sir- John Leach, 

29 
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Master of the Rolls, “the instrument bere must be taken to be 
a valid testamentary paper, and the only office of this court was 
to see that it had been duly executed, and attested according to 
the power.” He held that the court of chancery could not ques- 
tion the instrument as a will, it having passed probate in the 
Spiritual Court, but it could investigate and decide the question, 
whether tt was executed according to the formalities prescribed by 
the power.”"—Douglas v. Cooper, 3 M. & Keene, 378. 

The same doctrine appears to have been recognised by many 
of the American courts, in States, whose courts of probate have 
jurisdiction over the subject of proving wills, &c., commensurate 
with our own. Thus, in Yates’s Will, 2 Dana’s Rep. 215, the 
court, after admitting that there were well established excep- 
tions to the general rule, which denied to married women the 
power to make wills, and that before such will could properly 
be admitted to probate, the propounder of it must show, at least, 
a prima facie case to authorise it, such as, that she was execu- 
trix, had a separate estate, or power to appoint by will, say, that 
it is sufficient that the County Court sees that there exists a state 
ef case, in which it might be right and proper that a married 
woman should make a will, to allow it to be proved and record- 
ed, leaving it to other and more appropriate tribunals to deter- 
mine what effect it has when recorded; and the court cites W ms. 
on Exr’s, 42 and 211, to show that although the instrument 
creating the power must be exhibited by the executor with his 
allegation, yet the Ecclesiastical Court will not look nicely into 
the question whether the appointment is authorised by the pow- 
er, as the grant of the probate does not determine that right, but 
leaves it open to the decision of the temporal courts. 

In Kelly’s Devisees v. Kelly, 5 B. Monr. 369-70, the court 
say——‘* How far the power, if it exists, may have been pursued 
or exceeded, or how far the will may be available, as a disposi- 
tion of property under the power, are ulterior questions, not ne- 
cessarily nor properly presented for decision in the court of pro- 
bate.”” So, also, in Johnson’s Trustees v. Yates’s Devisees, 9 
Dana, 491, some of the devises in the will were held to be in- 
Operative, after the will had been admitted to probate, because 
they exceeded the power of the testatrix. 

: -In Holman v. Perry and others, 4 Metc. Rep. 492, the court, 
after stating the law to be, that to make a devise by a married 
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woman of land, available to the devisees, it must have its foun- 
dation in, and acquire its efficacy from some special power, re- 
tained or acquired by her, to make a testamentary disposition of 
the estate, proceed to show how the power must be pursued; 
but they hold that where such will contains any property on 
which it can operate, although there may be devises in it which 
cannot take effect, still it is the duty of the probate court to al- 
low itto be proved. ‘The probate of a will,” says Dewey, J., 
delivering the opinion of the court, ‘‘ does not necessarily settle 
any question of title to real estate, arising under the same; it es- 
tablishes the due execution of the same by the testator and is con- 
clusive thus far, but as to his title, or his right to devise the 
property named in the will, it binds no body who has any ad- 
verse interest; questions of that character are to be settled by 
proper proceedings at law, or in equity.”” This doctrine, in re- 
spect to wills uf married women, does not trench upon the rule, 
as generally laid down by the courts, and by none more strin- 
gently than the court of Massachusetts, whose probate courts,. 
jike ours, have complete jurisdiction over the probate of wills of 
real, as well as personal estate, that the decrees of such courts 
are conclusive upon all parties, and cannot be collaterally call- 
ed in question.—See cases cited in 1 Jarm. on Wills, 23, and 
note. 

The case of Herbert v. Hanrick, 16 Ala. 581, involved the 
question whether a stranger, in a collateral proceeding, could 
take advantage of a supposed irregularity in the probate of the 
will, the same appearing to have been proved by one witness, 
though regularly attested by three. We held that he could 
not thus impeach it, and that the Orphans’ Court having 
rightful jurisdiction, its action in the matter of the probate was 
final and conclusive upon all persons, until it was directly im- 
peached, as provided by law. That was not the will of a mar- 
ried woman, but of a party capable prima facie of devising. 
Besides, the question had relation to the execution of the will, 
and did not involve the execution of a power. It is, we think, 
very clear, that while that decision is correct, it does not in the 
slightest degree militate against the view we here take. 

We concede however, that several of the decisions cited by 
the counsel for the plaintiffs in error would seem to hold the pro- 
bate in this case conclusive upon the heir as passing the title. 
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The case in 5 Mason’s Rep. 332, is opposed to our conclusion. 
It was there held by Mr. Justice Story that the grant of adminis- 
tration, with the will annexed, of the wife’s estate, by a court of 
probate, was conclusive to establish her right to make the will, 
because the general jurisdiction which the prebate court pos- 
sessed included the right to inquire into the fact, whether she 
‘might well make it. This learned judge in that case said, “that 
the decision of the probate court, being a court, not only of com- 
petent, but exclusive jurisdiction, establishing the will, and 
- granting administration with the will annexed, is conclusive upon 
the point now in controversy, and cannot be gainsaid.” One 
of the grounds taken by the defendant in that case was, that the 
wife, under whose will the administrator claimed the demand sued 
for, had not authority to make it, and this was one of the points 
which was considered concluded by the probate. We must, 
however, be allowed to say that this profound jurist does not ap- 
- pear to have given that point in the case a very mature consid- 
eration ; and besides, it was not necessarily involved, for he ad- 
i mitted, that although the decree of the probate court upon the 
subject of the will might be erroneous, still the grant of admir- 
istration would entitle the complainant to relief. We have ex- 
amined the several cases to which we have been refered by the 
counsel, besides some others, bearing upon this question, and with- 
out swelling this opinion to too great a Jength by a particular no- 
tice of them, we have, after mature deliberation, come to the con- 
clusion that the probate in this case is not conclusive upon the 
wife’s right to devise her lands, and that when it is shown that 
‘she possessed no such power, the devise could not be effectual 
“to pass the estate. We have shown that generally married wo- 
‘men cannot devise, except under-certain powers, reserved to, 
-or acquired by them, and when it is manifest that the will, which 
-is Set up as a muniment of title, was not made by a feme covert 
-under such circumstances as that the law will recognise her 
right to devise, it. must be held inoperative, notwithstanding the 
probate. To hold the decisions of the Orphans’ Court conclu- 
‘sive in such cases, would be to devolve upon it the most ab- 
struse and perplexing questioas, which can arise in the law, and 
‘upon which, in many cases, there would be no means of revi- 
-sing’ its decisions, for if the will is valid as to a portion of ‘the 
devises, it must beadmitted'to probate, and upon an issue de- 
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visavit vel non out of chancery, as our statute prescribes, the 
jury would have to pronounce in favor of such will, although it 
might be invalid as to a part of the bequests or devises. It is 
not imperative upon the court to grant in such cases a qualified 
probate, but this is done as a matter of caution. It may grant a 
general probate, and the question, as to the due execution of 
the power, will still remain open, as is shown by the cases al- 
ready cited. We do not think it was intended by the framers 
of our statute to make the decree, allowing the will of a married 
woman to be proved, final and conclusive upon the title to lands, 
which, as a feme covert, she had no right to convey. The 
English doctrine upon the subject, we regard as correct, and 
since it has been followed by numerous decisions in other States, 
we are disposed to adopt it here, believing it conforms better to 
the law, and to the organization of our courts. The probate is 
conclusive evidence, as to the existence of the will, and as to 
all questions concerning its valid execution as a will, arising from 
mental incapacity and the like, on the part of the testatrix, but 
it is not conclusive upon the question, whether the testatrix could 
in this mode pass title to real estate. It is conclusive so as to 
admit the will in evidence, and forestalls all inquiry as to whether 
it was her will, but it is not conclusive as to the legal operation 
of such will, as translative of title to the real estate embraced in 
it. This, we think, is the true distinction, and as it substantial- 
ly agrees with the charge of the Circuit Court in respect to the 
will, there was no error in that charge. 

5. But it is further insisted, on the part of the plaintiffs in 
error, that no such title was shown in the plaintiffs below as 
will enable them to maintain this action, and their title is as- 
sailed upon two grounds: First, it is said the title was in Hi- 
dalzo, who sold to Registe Bernody, whose heir sold to Eslava, 
who is the vendor with warranty of the landlord of defendants 
below, and that they are protected by this title. Second, that 
the confirmation of the claim of Mrs. Hidalgo operated, if it 
vested any title, an investiture of title in her husband, and enured 
to the benefit of his vendee or heirs, she having died after such 
confirmation, but before the land was surveyed, and having ex- 
hibited her claim to the land commissioner as the widow of 
Hidalgo, claiming to hold as such. Let us briefly examine 
these positions. 
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It appears that, in 1810, Hidalgo, who had purchased the lot 
from Joseph Chastang in 1797, executed a deed to Registe 
Bernody for the same, which contained a condition of mortgage 
back to Hidalgo, to secure the payment of the purchase money, 
amounting to $3,400. Hidalgo, the mortgagee, retained the 
possession and died in 1811, without kindred in this country, 
his widow remaining in possession, and retaining his property 
after his death; ober the change of flag, in 1813 or 1814, she 
married Michael Perrault, and they continued in possession 
until 1818 or 1819, when Perrault died. The widow shortly 
afterwards married Victor Gannard, and they jointly occupied 
the premises until 1822 or 1823, when they removed to ano- 
ther house in the city of Mobile, where she died on the 10th or 
11th Feb. 1524. At the time of her death, Gannard bad the 
place in possession of a tenant, and continued to rent it out 
vatil 1835, when he sold and conveyed it with covenants of 
warranty to Eslava, through whom defendants below claim ti- 
tle. So it appears that both Hidalgo and Mrs. Gannard died in 
possession of the premises. Here was a possession retained 
under Hidalgo’s title, or in subserviency to it, from 1797 to 
1846, when Eslava acquired a release to himself of Bernody’s 
claim. A period of thirty-six or seven years elapsed with Ber- 
nody out of the possession, (indeed, he never had possession,) 
two descents cast,—one upon the death of Hidalgo, the other 
upon the death of Mrs. Gannard,—and during all this period, 
there was no assertion of right or pretence of claim set up to 
the premises under the deed from Hidalgo to Bernody, either 
by Bernody himself or those claiming under him. In the 
mean time, Mrs. Hidalgo presented her claim before the !and 
commissioner, as heir of her husband. which claim, as we have 
said, having been favorably reported on, was confirmed by act 
of Congress, i in 1822, Bernody, the while, making no claim to 
the premises, notwithstanding the act of 25th April, 1812, re- 
quired the commissioner, for the more convenient ascertainment 
of claims, to attend in the several parishes, for the purpose of 
receiving notices and evidences of titles and claims to lands 
within the same, giving at least twenty days’ public notice be- 
fore the commencement of his investigations, and notwithstand- 
ing the same act declared that ‘if such person shall neglect to 
deliver such notice in writing of his claim, together with the 
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plat, (if the land claimed shall have been surveyed,) as aforesaid, 
or cause to be recorded such written evidence of the same, 
within the time and times as aforesaid, his claim shall never af- 
ter be recognised, or confirmed by the United States, nor shall 
any grant, order of survey, deed, conveyance, or other written 
evidence, which shall not be recorded, as above directed, ever 
after be considered or admitted as evidence in any court of the 
United States against any grant, which may hereafter be de- 
rived from the United States.” The previous portion of the 
section of this act prescribes that the persons, having deeds, 
grants, &c., shall deliver them to the commissioner for the pur- 
pose of having them recorded. ‘The time, within which this 
was to be done, was limited to six months, but was enlarged by 
several subsequent statutes.—See 2 United States Statutes at 
Large, 714-15. The Spanish record, from which the defend- 
ants below read the deeds from Joseph Chastang to Hidalgo, 
and from Hidalgo to Bernody, do not appear to contain any 
evidence, as to the claim of Joseph Chastang,—whether he 
claimed by grant from the Spanish government, inchoate or 
complete. So that the necessity for taking steps, on the part of 
Bernody, had he desired to assert or perfect his title before the 
commissioner, charged with collating the evidences of such title, 
is made apparent. He, however, did nothing. Under these 
circumstances, and after the lapse of so many years, we are very 
clear in the conclusion, that a right of entry is not confered by 
Bernody’s title, paramount to the right of Mrs. Gannard’s 
heirs, she having, as we have said, died in possession, or which 
is equivalent thereto, with a tenant in possession, holding under 
her husband in subordination to her title. The heir of Ber- 
nody had not only lost his right of entry by descents cast, and 
the lapse of a period of twenty years, but he had lostall remedy 
by any real action, the land having been in the adverse posses- 
sion of others for more than thirty years. 

6. But it is argued that the defendants’ vendor having ac- 
quired Bernody’s title, it cannot be defeated upon the groun] 
of adverse possession, because, deducting the time the defend- 
ants, and those under whom they claim, have had possession, 
the right of entry under the Bernody title would not have been 
barred ; and that to hold it taken away by lapse of time, under 
the circumstances, would be to invoke the defendants’ own pos- 
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session to make it bar their own title. ‘This argument is plau- 
sible, but it cannot be supported. It will not be contended that 
the title of Bernody acquired any additional potency by the re- 
linquishment of Pierre Registe Bernody to Eslava. He could 
sell no greater title than he bad, and the purchaser could take 
no.more by his deed. If his title, before the sale, was extin- 
guished by the operation of the statute of limitations, neither he, 
nor any one claiming under him, could set it up to defeat a re- 
covery by those in whose favor the statute operated. In Grif- 
fith v. Dicken, 4 Dana’s Rep. 559, it was said that an outstand- 
ing title can be used as a shield by a defendant in ejectment, only 
on the ground that it shows that the holder of it has a better 
right of entry than the plaintiff in the action. So in Jackson v. 
Hudson, 3 Johns. R. 375-81, by Mr. Ch. J. Kent, that “if a 
defendant sets up an outstanding title existing in a stranger, it 
must be a present, subsisting title; it must be one that is sub- 
sisting and operative, otherwise the presumption will be, that it 
has been extinguished.” 

In Jackson ex dem. Boune v. Hinman, 10 Johns. Rep. 392, 
it appeared that the lessor of the plaintiff claimed title to the 
premises, by virtue of a sale under a judgment against one 
Gideon Brockway, who derived his title from one Camp, who 
had built upon the premises, and derived his title under what 
was called the Lindsey patent. The defendant was the tenant 
of one Livingston, who purchased from said Brockway, afier 
the judgment had created a lien, and entered under that pur- 
chase, but, some years thereafier, took a quit claim deed under 
what was denominated the Catskill patent; and he set up the 
latter tide, as older and better than the plaintiff’s; but the Su- 
prenie Court held that as Livingston came in under the ttle 
from Brockway, he was estopped from denying that title, as 
against the grantee under the same title. ‘It cannot be a good 
title for him, at one time,”’ say the court, “and not a good title 
at another. He cannot be permitted to gainsay that title, as 
against a plaintiff, who claims under the same title, by a prior 
right,” &c. In Lessee of Foster v. Joice, 3 Wash. C. C. Rep. 
598, Mr. Justice Washington said, that wherever the defendant 
opposes to the plaintiff’s title an outstanding, superior title in a 
tuird person, under whom he does not claim, it must be a sub- 
sisting and available title, on which the asserted owner of it 
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might recover in ejectment, if he were the lessor of the plaintiff. 
See, also, Jackson v. Todd, 6 Johns. R. 265-66; Adams on 
Eject., by Till., edit. of 1846, p. 32, n. 3. 

We think it very clear from these authorities, that the defend- 
ants could not have availed themselves of the title, had it been out- 
standing in Bernody’s heir. And we can see no principle of 
law, upon which we should be justified in holding that the act 
of transfer of an extinguished title should give it a vitality, an 
operation, which it did not possess before, as respects the rights 
of third parties. Did the statute operate only upon the remedy, 
by which a party who is barred must recover the possession, 
then there might be something in the proposition that the party 
in possession, having acquired the barred title, might set it up 
to defend his possession. But that is not its operation. It not 
only divests the party of all remedy, but of the right itself, so 
that a sale of such title to one in possession amounts to nothing, 
and furnishes no protection. The possession of the defendants, 
and those through whom they claim, was shown to have been 
adverse to the claim of Bernody. They derived their claim of 
title through the will of Mrs. Gannard, and holding in fact in 
subordination to that title, they cannot by their election change 
the true character of that possession, and say it was not adverse 
to Bernody. It is among the transactions of the past, over 
which nothing has power. Suppose that Eslava had yielded 
the possession to Bernody’s title, which was barred, and had 
brought his action upon the covenants in the deed from Gan- 
nard to him, (conceding, for the sake of the illustration, that the 
will of Mrs. Gannard passed her title to him,) would it be con- 
tended for a moment that he would have been allowed to de- 
duct the time he has held under Gannard, and thus give the 
title of Bernody vitality, as against the title under which he 
held? Certainly not. So neither, when the same title is as- 
serted by the heir, should he be allowed to say that, although 
he has held under it, yet such possession was not adverse to an 
antagonist claim. It was either adverse and hostile to the c!aim 
of Bernody, or in subservience to it. Certainly it was not the 
latter, and upon no principle of retrospective relation can it be 
made so to operate. We conclude, therefore, that the claim of 
Bernody furnishes no ground of defence to the action, under 
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the proof disclosed by the bill of exceptions, and that the Cir- 
cuit Court did not err in its charges concerning it. 

7. We come next to consider the second objection to the 
plaintiff’s titke—the character of the title of Mrs. Gannard. The 
title of Hidalgo was predicated upon a Spanish grant, lost by 
time or destroyed by accident. He died in possession of the 
land, and without kindred. It was deemed necessary to have a 
recognition and confirmation of this title, according to the act of 
Congress, by the United States, and hence Mad. Hidalgo pre- 
sented her claim, as widow of her late husband, to the commis- 
sioner, which, as we have said, was recommended for confirma- 
tion, and afterwards confirmed, on the Sth May, 1822, by Con- 
gress. The counsel for the plaintiffs in error insists, that she 
must be considered as asking a confirmation of the title of the 
true owner, her husband, and that the act of confirmation, if it 
vested any title, enured to the benefit of Hidalgo’s heirs or gran- 
tee. But he overlooks the fact that at the time of Hidalgo’s 
death, by the laws then in force, he having no kindred, his wife 
succeeded to his estate, and his title derived from the Spanish 
government descended to her. It is laid down in 2 Partidas, 
1101—(see Partida 6, title 13, law 6,) as follows—‘* And we 
moreover say, that if any one die intestate, leaving neither as- 
cendaats, nor descendants in the direct line, nor brothers, nor 
nephews, then his nearest relation in the tenth degree will in- 
herit his whole estate; and if no such relation exist, and the 
deceased leave a legitimate wife, she will inherit his whole 
estate.” The wife, then, succeeded to the estate, by descent 
from the husband, and had the right to apply, as she did 
apply, after the change of flag, for a confirmation of title in 
herself as Hidalgo’s wife. This right the government recog- 
nised, and, by the operation of the act of Sth May, 1822, 
confirmed in her the title, which had previously vested by the 
Spanish grant in her husband. She then had more than the 
possession merely. The claim of Bernody aside, she had the 
legal title tq the land, but wanted the evidence of that, the grant 
being lost or destroyed, and when the government of the United 
States confirmed her title, it did not confer a title upon her; 
neither would the subsequent issuing of a patent by the Uni- 
ted States effect more than the conveyance to her of whatever 
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claim the government had to the land, and this was the effect of 
the confirmation; for by confirming a title which was created by 
the act of the former sovereign, before the treaty by which the 
United States acquired the domain, this government acknowl- 
edges that it acquired no title to the land, thus previously granted, 
and which had become private property. In Eslava v. Doe ex 
dem. of the Heirs of Farmer, it was, we think, correctly said, 
‘that the act of coafirmation does not only assume, but in fact 
admits, that the title was not in the United States by the cession, 
as it admits that the land in question was separated from the 
public domain before the treaty was made.” —7 Ala. 558. 

8. Having shown that Mad. Hidalgo succeeded to her hus- 
band’s title, which title was confirmed in her by the act of 1822, 
the subsequent survey, &c., which was made after her death, 
certainly did not operate to chance the title out of her and vest 
it in another. Its effect was more particularly to designate and 
set apart the land, and to authorise the issuance of a patent. It 
was but cumulative evidence of title, enuring to the benefit 
of the person to whom it had previously been confirmed, or to 
her heirs, she having previously died, and did not operate to 
vest title in the vendee of Hidalgo; for, to give it this effect, the 
survey and location wouid defeat the operation of the confirma- 
tion, which adjudged the title to be in Mad. Hidalgo. 

It is unnecessary for us to dwell upon the question, whether 
the possession of Mad. Hidalgo was adverse to that of Bernody. 
From the time she made the application to the governnent 
commissioner for confirmation of her title, or, to speak more ac- 
curately, for its recognition, there can be no doubt of the ad- 
verse character of her clain. This itself amounted to an open 
and notorious assertion of a hostile adverse claim; and we think 
there was no need for invoking the doctrine of relation to render 
it adverse. So that if the court erred, in charging that the con- 
firmation related back, so as to make ber holding adverse, it was 
in no sense injurious to the plaintiffs in error. 

We have shown, in the previous part of this opinion, that 
Mad. Hidalgo, having the title to the lot by descent from her hus- 
band, which title she asserted, as required by the act of Con- 
gress, and which has been duly confirmed, her subsequent bus- 
bands, having entered and held under her title, obtained no in- 
terest in the fee. Upon her death, her will passing no title, the 
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land descended upon her heirs, and as they commenced this 
action before their right of entry was barred by the statute of 
limitations, it follows they had the right to recover. It is unne- 
cessary to apply the views here expressed to the several charges 
of the court. It is only necessary to say, in conclusion, that 
those charges substantially conform to them, and that, after the 
most mature deliberation we have been enabled to give this 
case, our conclusion is, that there is no error in the record, and 
the judgment is consequently affirmed. 


Darean, C.J., having been of counsel, did not sit in this cause. 


BRALEY vs. CLARKE & PECK. 


1. An order for a mandamus, to compel the sheriff to accept a bond, for 
the trial of the right of property in a slave, levied on under attach- 
ment, is not such a judgment, sentence, or decree, as will support a 
writ of error sued out by the plaintiff in the attachment suit. 

2. Whether, in such case, the sheriff himself could bring the action of 
the court under review by writ of error —Quere. 


Error to the Circuit Court of Tuscaloosa. Tried before 
the Hon. Jno. D. Phelan. 


Wa. Cocuran, for the plaintiff in error. 


Ormonp, for the defendants. 


DARGAN, C. J.—The plaintiff in error sued out an attach- 
meant against Francis Inge, which was levied by the sheriff on a 
negro boy, by the name of Jackson. ‘I'he defendants in error, 
who were strangers to the attachment suit, executed a bond, pay- 
able to the plaintiff in the attachment, with a condition that if 
the defendant in the attachment should be condemned in the 
action, then if they should return the slave to the sheriff, the 
bond should be void, otherwise to remain in full force. A judg- 
ment was subsequently rendered against Inge, and the sheriff de- 
manded the slave of the obligors, whereupon, Clarke, one of the 
obligors, made affidavit that the slave was his property, and tea- 
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dered a bond for the trial of the right of property. This the 
sheriff refused to accept, and, the slave not having been deliv- 
ered, he returned the replevy bond as forfeited, and execution 
was efterwards issued thereon against the obligors. At the next 
term of the court, the defendants moved to quaslxthe execution, 
on the ground that no execution could issue on the bond against 
them, as it was not a statutory bond. They also moved for a 
mandamus against the sheriff, to compel him to allow the claim 
to be interposed. The court refuséd the motion to quash the 
execution, but granted the motion for a mandamus to compel 
the sheriff to allow the ciaim to be interposed. To review the 
action of the court in granting the mandamus against the sheriff, 
this writ of error is prosecuted. 

We will not examine the question raised by the assignment 
of error, for we do not think that the order of the court grant- 
ing a mandamus against the sheriff, to compel him to allow the 
claim tendered by Clarke to be interposed, is such a judgment 
as will warrant the issuance of this writ of error. A writ of er- 
ror will only lie to a judgment, sentence, or decree, that is final 
and definitive of some right of the parties, and if no such judg- 
ment be rendered, a writ of error ought not issue to review the 
orders of the court pending the cause. It is true, that a writ of 
error will lie to review the judgment of a court refusing to quash 
an. execution, (Hester et al. v. Keith & Kelly, 1 Ala. 316; 
Lunsford et al. v. Richardson & O’Neal, 5 ib. 718 ;) but in those 
cases, the decision was conclusive of the rights of the parties, 
and if it could not have been reviewed on error, the party, 
against whom it was made, would have been without remedy. 
But in the case before us, nothing is concluded by the judgment 
of the court, except that the claim should be interposed ; the 
execution was not quashed, nor the bond held for nought. The 
rights of the parties to the slave were not determined, nor in any 
manner definitely settled, and therefore, there is no such judg- 
ment as would warrant the issuance of this writ of error. 
Whether the sheriff could have prosecuted a writ of error upon 
the judgment against hisa awarding the’ mandamus is a question 
not before us, but the plaintiff in the attachment is not entitled to 
this' writ, until by the judgment of the court below some right 
of his is finally adjudicated. It may be, that on the trial of the 
right of property ‘the slave would be condenined ; if'so, there 
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would be no need of this writ of error; but if not condemned, 
then the right of the plaintiff would be finally adjudicated, and 
by one writ of error, we could review the entire case. Let the 
writ of error be dismissed. 





HARRIS er at., Exr’s, vs. BILLINGSLEY et at. 


1. A final judgment cannot, at a term subsequent to that at which it is 
rendered, be so altered, as to relieve one party from the costs, and 
charge the other with them. 


Error to the Orphans’ Court of Pickens. 
Peck & Hate, for the plaintiffs. 
Huntineron, for the defendants. 


DARGAN, C. J.—The plaintiffs in error, as executors, 
propounded the last will and testament of Hudson Harris, de- 
ceased, for probate in the Orphans’ Court of Pickens. Citation 
was ordered to be issued to the next of kin, and the record shows 
that the defendants in error appeared and contested the admis- 
sion of said will to probate. Upon the trial, however, the con- 
testants did not appear, and the will being proved, it was ordered 
to be recorded, and letters testamentary were directed to be is- 
sued to the plaintiffs, as executors; and it was adjudged that the 
plaintiffs recover of the defendants all costs, except the cost of 
the subscribing witnesses to said will, which was ordered to be 
paid by the executors. At a subsequent term of the Orphans’ 
Court, the defendants appeared, and moved that the costs be 
re-taxed, and charged to the plaintiffs, which was done. To re- 
verse this judgment, taxing the plaintiffs with the costs, they 
have brought a writ of error to this court. 

In the case of Noland v. Lock, 16 Ala. 52, we held that the 
Orphans’ Court had not the power to vacate a judgment for 
costs as to one party, and adjudge them against the other, at 2 
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term of the court subsequent to that at which the judgment was 
rendered. In the case of King v. Reynolds, decided at the pres- 
ent term, we held that no court could alter its final judgments 
afier the term at which they were rendered, unless it be to cor- 
rect clerical omissions or misprisions. These authorities show 
that the Orphans’ Court erred in attempting to render the judg- 
ment for costs against the plaintiffs in error, at a term subse- 
quent to the final judgment. When a judgment is perfect, and 
the term of the court ended, if we could permit an inferior court 
to alter its final judgment, there would be no end of litigation, 
nothing fixed or certain by the recovery of a judgment. 

Let the judgment of the Orphans’ Court, taxing the plaintiffs 
with costs, be reversed. 


CARPENTER & WIFE vs. HALL et ats. 


1. Whether a bill is multifarious, or not, does not depend on the state- 
ments alone, but also on the prayer of the bill. Where, therefore, a 
bill, filed by two to recover a joint demand, contains likewise a state- 
ment of facts that would entitle one of them to a decree for a sepa- 
rate demand against the same defendant, the bill is not liable to a de- 
murrer for multifariousness, unless relief is prayed as to the separate 
demand. 

2. A bill which seeks relief against the same defendant for an equita- 
ble demand, and another distinct demand of purely legal cognizance, 
is not multifarious, although it prays relief as to both. 


Error to the Chancery Court of Mobile. Tried before the 
Hon. J. W. Lesesne. 


Tue bill in this case was filed by Samuel A. Carpenter and 
his wife, the latter of whom was the daughter of Charles Hall, 
deceased, against the defendants in error, who are heirs at law 
of the deceased, and the executors of his supposed will. The 
bill charges that the instrument admitted to probate as the will 
of the deceased is not his will, and seeks to set it aside and have 
a discovery, account and distribution of his estate as of one who 
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had died intestate. The bill further charges that the estate owed 
the said Samuel A. Carpenter a debt, which was unsettled, and 
alleges that it will be necessary to ascertain and settle the amount 
of that debt; also that the defendants have embraced in the in- 
ventory of the estate certain slaves, which, as well as the profits 
derived from them, they claim as assets thereof, but that said 
slaves are in reality the property of the said Samuel A. Carpen- 
ter, and that they and the profits derived from them should be 
separated from the assets of the estate and not be taken into the 
distribution. : 

The prayer of the bill is—that the probate of the will be vaca- 
ted and annulled, and the letters testamentary be revoked ; that 
an account be taken of the assets, and of the debts of the estate 
and all payments made thereof, &c. 

There is no prayer, founded on the allegations in the bill, 
touching the individual demands of Samuel A. Carpenter against 
the estate, nor the slaves mentioned in the bill. There was a 
demurrer to the bill for multifariousness, in uniting the claim for 
the distributive share of Mrs. Carpenter with that of Samuel A. 
Carpenter individually, which demurrer the court sustained. 
The sustaining of this demurrer is the error now assigned. 


Stewart, for the plaintiffs in error. 


CaMPBELL, for the defendants. 


DARGAN, C. J.—If the object of this bill was to recover 
a distributive share of the estate of Charles Hall, deceased, to 
which the complainants allege they are entitled, and also, to re- 
cover an equitable demand due to Samuel A. Carpenter from the 
same estate, then the objection for multifariousness ought to prevail; 
for I do not thiak that any case can be found, where a bill has 
been allowed, which sought to recover a joint demand in favor 
of two. and also a separate demand in favor of one of the com- 
plainants, when the separate and joint demands were in no wise 
connected with each other.—Maud v. Acklom, 2. Sim. 331; 
Dew v. Clarke, 28. & Stu. 108—see also, Finley v. Harri- 
son, 5 J. J. Marshail. 

But whether a bill is multifarious or not, does not depend on 
the statements alone which it contains, but also upon the prayer 
for relief. For instance, if a bill was* filed. by two, to re- 
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cover a joint demand, and it also contained a statement of facts 
that would entitle one of the complainants to a separate demand 
against the same defendant, but no relief was prayed in regard 
to the separate demand, then the bill would not be liable to the 
objection of multifariousness.—Dick v. Dick, 1 Hogan, 290. 

Testing the bill in the case before us by these rules, we think 
the chancellor erred in holding the bill to be multifarious, for 
no relief is prayed touching the debt and the two slaves, alleged 
to be the exclusive right of Carpenter, or to belong to him alone. 
But it is contended that Carpenter has a complete remedy at 
‘law to recover his individual claims. If this were so, and if 
equity could not afford him relief, because his individual claims 
against the estate were exclusively of legal cognizance, that 
would only be another reason to show that the bill is not multi- 
farious ; for if a bill sets forth one ground of equitable relief, and 
should also contain a statement, which would give another claim 
at law against the same defendant, but wholly disconnected with 
the equitable demand, then it is said the bill would not be multi- 
farious, even if it prayed relief, as well in reference to the legal 
as the equitable demand.—Varick v. Smith, 5 Paige, 137. 
But inasmuch as no relief is prayed in regard to the separate 
demands of Carpenter, whether they be of legal or equitable 
cognizance, they cannot, frem being stated merely, render the 
bill fatally defective. ‘The court erred in dismissing the bill 
upon the demurrer, and the decree must be reversed and the 
cause remanded. 


WOLFE vs. PARHAM. 


1. When, on an appeal from a justice’s court, the original papers and 
judgment entry are sent up, properly certified by the justice, the Ap- 
pellate Court, without other proof of their execution or identity than 
that afforded by the justice’s certificate, will look to them as evidence 
of what was done before him in the cause. 

2. There is no error in making the affidavit, prescribed by the statute 

30 
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as a pre-requisite to the issuance of a commission to take the depo- 
sition of a witness, before the clerk of the court in which the cause 
is pending; nor in the commissioner being directed by the commis- 
sion to take the deposition on “to-morrow,” the commission bearing 
a specific date; nor in the commissioner taking the deposition with- 
out being himself sworn, there being no such requirement in the 
statute. 

3. Where, on the trial of the issue, whether W. is indebted to T., it is 
shown that W. agreed, if T. would go to Mississippi and take three 
slaves, and deliver them to him in Mobile, he would give him one of 
them, or a sum equal to one-third the value of the three, and that T.., 
in pursuance of the contract; went to Mississippi and brought and 
delivered two of the slaves to W., and that W. with the assistance of 

_ T., afterwards obtained possession of the third, proof that W. subse- 
quently filed a bill against McR., Z., and L., for the recovery of said 

* slaves, and compromised the suit by receiving from them $1800, is 
not irrelevant, as it tends to show that the slaves were the property 
of W. and under his control, and that he had disposed of them as his 
own—and also to show an election on the part of W., if any thing 
was due to T., to pay him in money, rather than in one of the slaves. 

4. If a person, employed to do a particular service, complies fully with 

his engagement, or partially complies, and a further compliance is 

‘waived by the employer, he cannot be deprived of his compensation 
by the act of a stranger, to'which he is neither a party, nor privy. 

5. Where a contract for service is entire, there must be a complete per- 

. formance to entitle the party employed to the stipulated compensa- 
tion ; and the contract is said to be entire, when a gross sum is to be 
paid for a certain and definite consideration. 

6. Where there is evidence, tending to show that a contract for service 
was entire, and had been but partially performed, a charge, predica- 
ted on that hypothesis, that the party, by whom the service was to 
have been rendered, is not entitled to recover, cannot be refused, on 
the ground that there is other evidence conducing to show a waiver 
of full performance. 

7. Where one, for a stipulated compensation, undertakes to go to Mis- 
sissippi and take three slaves, supposed to be in the possession of 
some person there, and deliver them to the owner in Mobile, no time 
for their delivery being fixed, the law will allow him a reasonable 
time within which to comply with his undertaking, and it cannot be 
assumed as a legal conclusion, that the acceptance by the owner of 
two of the slaves is a waiver of the entire fulfilment of the contract, 

’ but it should be left to the jury to determine whether, under the cir- 
cumstances, such acceptance was intended as a waiver or not. 

8. Where one contracts to pay for a certain service in specific proper- 

= ty, or in money, the alternate stipulation is for his benefit, and it is 
for him to elect as to the mode of payment, but if he loses the prop- 

- erty by title paramount, or voluntarily disposes of it, his election is 
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determined, and, the service being performed in full, or in part and 
waived as to the balance, he will be liable in indebitatus assumpsit for 
the monied compensation, or a reasonable part thereof. 








Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


Tue defendant in error caused a summons of garnishment to 
be served on the plaintiff in error, requiring him to appear be- 
fore: a justice’s court, to which the writ was returnable, and an- 
swer what he was indebted to one Albert G. Tucker. The gar- 
nishee answered and denied all indebtedness, and the defendant 
in error having contested his answer, an issue was made up and 
tried, aad a judgment rendered by the justice against the gar- 
nishee. From this judgment there was ar appeal to the Cir- 
cuit Court, where the case was tried de novo. On the wial in 
the Circuit Court, the defendant in error, to show a judgment 
against Tucker, offered in evidence the papers in the suit be- 
tween them before the justice and the certificate of the justice 
showing the rendition of the judgment. To this evidence, the 
garnishee objected, on the ground that a justice’s court is not a 
court of record, but the court overruled the objection and the 
evidence was admitted. ‘To prove an indebtedness from the 
garnishee to Tucker, he then introduced testimony to show that 
the garnishee employed Tucker to go to Mississippi, and take 
and bring to Mobile three negroes that were claimed by the gar- 
nishee, and were supposed to be in the possession of some per- 
son in that State, for which service Tucker was to receive one 
of the negroes, or one third the value of the three; that Tucker 
succeeded in bringing to Mobile two of the negroes, and that he 
and the garnishee afterwards got possession of the third. These 
facts were proved by the deposition of one Mabry, to the admis- 
sibility of which deposition the garnishee objected, ‘because 
the commission stated the deposition was to be taken to-morrow 
{though it bore a specific date)—because the commissioner, 
who swore the witness, was not himself sworn, and because the 
affidavit was made before the clerk of the Circuit Court.” These 
several objections were overruled and the deposition was read. 
The defendant in error also offered in evidence the deposition 
of the Hon. E. 8S. Dargan, going to show that he had filed a bill 
in chancery in behalf of the garnishee and Mabry against M. J- 
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McRea, of Mississippi, and Zunts & Lang, of Mobile, for the 
recovery of three negroes, and that the suit was compromised by 
the defendants paying eighteen hundred dollars, which sum, af- 
ter deducting the fee of the witness, was divided between the 
garnishee and Mabry—the garnishee, on the order of Mabry, re- 
ceiving the largest share. The garnishee objected to this testi- 
‘mony on the ground of irrelevancy, but the court, upon the as- 
surance of the counsel of defendant in error that he would show 
that the negroes, for which the bill was filed, were the same ne- 
groes that ‘Tucker was employed to bring from Mississippi, over- 
tuled the objection and the deposition was permitted to be read 
to the jury. The garnishee proved that before the service of 
garnishment, M. J. Mchtea brought an action of detinue against 
him, and re-possessed himself of the negroes that had been taken 
by the defendant in error, and placed in his, the garnishee’s pos- 
ssession. These are all the facts that the bill of exceptions sets 
out... The court charged the jury that upon the promise made 
by. Wolfe to Tucker an action of zndebitatus assumpsit would 
lie, and if they should ascertain from the evidence that the 
amount due Tucker by Wolfe was equal to the plaintiff’s claim 
against Tucker, they should find for the plaintiff. The defend- 
ant asked the court to charge the jury, first, that if the negroes 
were taken ‘out of his possession by action of detinue before the 
service of garnishment, the plaintiff could not recover; second- 
ly, that if the contract was an entire contract to take and deliver 
in Mobile three negroes and Tucker delivered but two, the plain- 
tiff could not recover. The court refused each of these charges, 
and in reference to the subject of the last, charged the jury that, 
admitting the contract to have been originally entire, yet if Wolfe 
took and accepted the two negroes, ‘T'ucker would be entitled 
to recover whatever his services for taking and restoring them 
to Wolfe might be reasonably worth, and to enable the jury to 
arrive at the proper amount to be paid for such service, they 
might take into consideration a pro rata estimate on the basis of 
the amount, agreed to be given for the delivery of the three ne- 
groes, ‘To the several rulings of the court in the admission of 
evidence; to the charges given and to the refusal to charge as 
requested, the defendant below excepted and now assigns them 
as error. 














JUNE TERM, 1550. 445 


Wolfe v. Parham. 








D. Smiru, for the plaintiff in error: 

1. Papers and certificate of justice of the peace were not evi- 
dence.—Bullock v. Ogburn, 13 Ala. 346 ; McCaskel v. Amae 
rine, 12 ib. 17; Jones v. Davis, 2 ib. 730; Scott v. McNairy, 
1 Stew. 315. 

2. The evidence shows a failure of consideration, even if 
there was an agreement proven. Wolfe could certainly be under 
no obligation to give Tucker one of the negroes, if both were 
taken from him by legal process. 

3. No judgment can be rendered for property, but for money 
only upon a garnishment.—Winns v. Parker & Coffman, 1 
Ala. 421. 

4. The evidence of Judge Dargan, although admitted for 
what it is worth, ought not to have been allowed to go to the 
jury ; it has no connection with the matter in issue, and if it shows 
any thing, is directly contrary to claim of plaintiffs below. 

5. There was no proof whether Tucker had made an election 
to take one of the negroes or its value. If he had elected to 
take one of the negroes, the presumption is that he had got one 
of them. 

6. The deposition never could be taken; itis appointed to be 
taken ‘‘to-morrow,’’—*‘ to-morrow never yet rose or set on any 
man.” An tndebitatus assumpsit, or a garnishment, would not 
lie upon the contract attempted to be proven.—Walker v. 
McGehee, 11 Ala. 273. The commissioner who took the depo- 
sition should have been sworn; judges, jurors, attornies, witness 
es, interpreters are sworn.—See Glover v. Willings, 2 Stew. 
& Port. 28. 

If the evidence shows any contract, it is an entire contract, 
which has never been complied with. There is no safficient 
proof of acceptance on the part of Wolfe of the two negroes, 
which were immediately afterwards taken from him by writ of 
detinue.— Wright v. Turner, 1 Stew. 29; Givhan v. Daily, 4 
Ala. 336; Pettigrue v. Bishop, 3 ib. 340; Brumby v. Smith, ib. 
676. 


Rapier, for the defendant: 

1. The papers in a case before a justice of the peace, togeth- 
er with his certificate, are at least prima facie evidence of the 
judgment and proceedings before him. This court has never 
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decided otherwise.—See 1 Stew. 315, and other decisions cited 
to this point in plaintiff’s brief. In cases of the trial of the right 
of property removed from justice’s courts, executions issued by 
the justices have been admitted in evidence in the appellate 
courts, without proof of their genuineness.—1 S. & Port. 472; 
3 Ala. 150. 

2. An affidavit may be now made in any case, before the 
clerk of Circuit or County Court, for the purpose of getting a 
commission to take testimony.—Clay’s Dig. §§ 1 and 2, p. 164, 
and § 14, p. 167. 

3. It has never been the practice in this State to require that 
the commissioner appointed to take testimony should himself be 
sworn, nor does the statute direct it. 

4. Touching the evidence of Judge Dargan, as set forth in 
the bill of exceptions, these principles will apply, that inferior 
cumulative evidence to the same point is 90 reason for reversing 
a judgment, though improperly admitted, (9 Ala. 134,) and a 
judgment will not be reversed because testimony unnecessary 
and superfluous, but which could not have misled the jury, has 
been permitted to be adduced by the successful party.—8 Ala- 
725. 

5. The charge asked in reference to the entirety of the con- 
tract was properly declined, first, because it was abstract, second- 
ly, because it was illegal, The charge given was correct.—4 
Ala. 108; Story on Contracts, 741. 

6. It is deemed unnecessary to cite authority in reference to 
the other questions raised. 


CHILTON, J.—The first question is, whether upon the 
trial of a contest between the plaintiff and the garnishee, upon an 
appeal from a justice of the peace, the court may look to the 
original papers, and the copy of the judgment, entered upon the 
justice’s dockei, and certified by him to the Circuit Court, for 
the purpose of detersnining whether the plaintiff had obtained a 
judgment against the original debtor. 

The statute 1 equires the justice, when an appeal is taken with- 
in the prescribed time, to send up to the clerk of the court. to 
which the appeal is taken, a stateinent of the case, with all the 
papers and the bond thereunto belonging.—Clay’s Dig. 314, 4 
9. By the Lith section, (page 315,) it is provided, that when 
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such cause is removed into any court by appeal, &c., and the 
judgment of the justice is affirmed, judgment shall be entered 
against the security, as well as the principal, and execution may 
issue against both of them, &c. These and several other stat- 
utes, which might be refered to, show that, although the pro- 
ceedings had in the cause before the justice are not, properly 
speaking, matters of record, yet when the papers and judgment 
entries are sent up, properly certified by the justice, the appel- 
late court will regard them as papers in the cause, and will look 
to them, without proof of their execution or identity, further than 
such as the justice’s certificate may afford, for the purpose of as- 
certaining what was done in the cause before the justice. There 
was, therefore, no error in regarding them as evidence of a judg- 
ment had in the cause before the justice in favor of Parham 
against Tucker. 

2. Several objections were taken to the deposition of one 
Mabry, respecting the regularity of taking it, but as the bill of 
exceptions does not set out the affidavit, commission, or depo- 
sition, or show that the grounds of the objection were sustained 
by them, we cannot revise the action of the primary court upon 
them. We may, however, observe that the objections, so far as 
they are disclosed by the record, have no force in them; that it 
was proper to make the affidavit of the materiality of the testi- 
mony, &c., before the clerk of the court, where the suit was 
pending (Clay’s Dig. p. 64-5, §§ 1, 2, 3;)—that the commis- 
sion directed the commissioner to take the deposition “ on to- 
morrow,” the commission bearing a specified date, was regular ; 
and the fact that the commissioner was not sworn furnished no 
reason for rejecting the deposition, as the statute does not re- 
quire them to be sworn. 

3. As proof of indebtedness on the part of Wolfe to Tucker, 
the plaintiff below introduced testimony to show that Wolfe had 
employed Tucker to go to the State of Mississippi, and to take 
and bring to him at Mobile three negro slaves, claimed by Wolfe 
as his property, but which were then supposed to be in the pos- 
session of some one in the State of Mississippi; and that for this 
service he agreed to give Tucker one of said slaves, or a suia 
equal to one-third the value of them. It was shown that Tuck- 
er had succeeded in taking and bringing to Mobile two of said 
slaves, and that afterwards Wolfe and Tucker obtained posses- 
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sion of the third negro, and that they all went into Wolfe’s pos- 
session in Mobile. The plaintiff then offered the testimony of 
E. 8. Dargan, which showed, that, as a solicitor in chancery, he 
had filed a bill for Wolfe and one Mabry against M. J. McRea, 
of Mississippi, and Zunts and Lang, of Mobile, for the recovery 
of three negro slaves, and that the parties compromised said suit, 
the defendants paying $1500, out of which his fee was deduct- 
ed, and the remainder was divided betweea Wolfe and Mabry, 
the greater portion, however, to Wolfe. This proof was object- 
ed to on the ground that it was irrelevant, but, upon the decla- 
ration of the counsel for the plaintiff, that he would introduce 
proof to show that these were the same slaves brought by Tuck- 
er from Mississippi, the objection was overruled. Whether the 
proof proposed to be made, as to the identity of the slaves, was 
afterwards in fact made, the record does not disclose, but we 
must. presume it was, otherwise the bill of exceptions would 
have shown it. Thus considered, we think the testimony was 
not wholly irrelevant, as it tended to show the slaves were the 
property and under the control of Wolfe, and that he had dis- 
posed of them as his own, and as showing that Wolfe elected, 
if any thing was due Tucker, to pay in money rather than in one 
of said slaves. 

4. It was also shown that after the slaves came to the posses- 
sion of Wolfe, one McRea obtained possession of them from 
him by action of detinue. The court was asked to charge that 
if the slaves had been taken out of the possession of Wolfe, be- 
fore the service of the garnishment, then the plaintiff could not 
recover. This charge the court refused, and we think, very 
properly; for if ‘Tucker had complied with his contract, or its 
full execution had been waived by Wolfe, and he had only par- 
tially executed it, he could not be deprived of bis compensation 
by the act of a third party, to which he was in no wise privy. 

5 &6. There wassome evidence, tending to prove thatthe con- 
tract between Wolfe and Tucker was entire, and that the latter 
had only partially complied with it—had taken and delivered 
two only of the three slaves, which he engaged to deliver to 
Wolfe. Without expressing any opinion as to the weight this 
evidence would be entitled to before the jury, we think it was 
sufficient to authorise the counsel for the defendant below to ask 
the court to charge, “that if the contract was entire, to take and 
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deliver to Wolfe three negroes, and Tucker only delivered two, 
the plaintiff was not entitled to recover.” This charge was ask- 
ed and refused, and we think it very clear the court in its refu- 
sal committed an error. Where the contract is entire, there 
must be a complete performance to entitle the party to the stipu- 
lated compensation.—Stewart v. Weaver, 12 Ala. 540; Story 
on Contracts §§ 450-1; Nesbit v. Drew, 17 Ala. 379; Leaird 
v. Davis, ib. 448; 1 Story’s Eq. Juris. 470. And the contract 
is said to be entire when a gross sum is to be paid for a certain 
and definite consideration.—Story on Contracts, § 22. This 
charge was proper and should have been given as it was asked. 
That there was evidence, also, conducing to show a waiver, on 
the part of Wolfe, of the entire fulfilment of the contract on the 
part of Tucker, wuuld render it proper for the court to give 
other instructions suited to this phase of the case, but furnished 
no ground for refusing the instruction, predicated upon the con- 
trary hypothesis, which the proof tended to establish. 

7. Such contracts may become several by the consent of the 
parties, either express or implied. Ordinarily, the acceptance 
of a part performance, without objection, is regarded as a waiver 
of the entire fulfilment by the other party. As ifa person agrees 
to pay a certain gross su:n for three particular slaves, to be de- 
livered by a certain time, and the vendor, from casualty or other 
cause, is enabled to deliver but two, the acceptance of the two, 
without objection, is a waiver of the entirety of the contract, and 
entitles the vendor to recover their ratable valuee-—Story on 
Contracts, § 25, and cases cited in notes. But I apprehend we 
must look to the nature of the contract, the manner in which it 
is to be performed, as well as to the subject matter of it, to ascer- 
tain the effect of a partial performance upon the rights of the 
parties growing out of it. Where the contract provides for the 
delivery of ponderous articles, which according to the custom of 
the country are to be delivered in parcels, or by wagon loads, 
in such case, though the party may accept a portion thereof in 
the course of delivery, he is not bound to pay until the whole is 
delivered.—McGehee v. Hill, 1 Ala. 140. So in the case be- 
fore us, considering the nature of the undertaking and the char- 
acter of the property, we think that if the slaves belonged to 
Wolfe, when two of them were delivered, and were accepted 
by him, he had the right to receive them, without waiving his 
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right to insist upon the entire fulfilment of the contract on the 
part of Tucker. No time being fixed, when he should deliver the 
slaves, the law allowed Tucker a reasonable period within which 
to comply fully with his engagement, and Wolfe had the right 
to treat the delivery of the two as in the progress of completing 
the contract, and to insist upon the delivery of the third, as a 
condition precedent to Tucker's right to recover. Whether, 
however, he thus accepted them, or received them as a com- 
pletion of Tucker’s engagement, as far as his compliance was 
practicable, is a question, which, under the circumstances of this 
case, should have been left to the jury. It is very clear, from 
the evidence disclosed by this record, that the court could not 
properly assert, as a legal consequence of the acceptance of the 
two slaves, that Wolfe waived an entire compliance on the part 
of Tucker, thereby entitling the latter to recover a reasonable 
compensation for his services. Such is the effect of the charge 
which the court gave, and which was also erroneous. 

8. But ‘it is insisted that there is no proof that Tucker ever 
made his election, whether he would take one of the slaves, or 
a sum in money equal to one third their value, and that conse- 
quently, the interest going to him cannot be the subject of gar- 
nishment. To this we reply that Wolfe is the promissor. The 
stipulation to let Tucker have one of the negroes, or to pay so 
much in money, was intended for his benefit, and he, and not 
Tucker, was the party to make the election. Jf, therefore, the 
contract was complied with by Tucker, and Wolfe, either by 
the loss of the slaves by title paramount, or by voluntarily dis- 
posing of them in the arrangement of compromise, as deposed 
to by Judge Dargan, has become disabled from letting Tucker 
have one of the slaves, this terminates his election, and imposes 
on him the obligation to pay the monied compensation, for which 
indebitatus assumpsit will lie. So also, if the entire contract 
was waived, and a partial performance accepted on the part of 
Wolfe, whereby a right of action accrued to recover a reasona- 
ble compensation, then the process of garnishment lies to sub- 
ject the demand to the satisfaction of Tucker’s indebtedness. 

Let the judgment be reversed and the cause remanded. 


Darean, C. J., not sitting. 
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HOOKS ef at.vs. THE BR. BANK AT MONTGOMERY. 


1. The statute, giving damages at the rate of ten per cent. on the af- 
firmance of judgment in this court, when the defendant below is the 
plaintiff in error and has superseded the judgment, applies to judg- 
ments for specific money demands only, and does not embrace judg- 
ments of condemnation in trials of the right of property. 

2. A judgment in this court, which awards ten per cent. damages on 
affirmance of a judgment of condemnation in a trial of the right of 
property, is too uncertain to enable the clerk of the court below to 
compute or ascertain the amount of damages, and to that extent is 
consequently void. 

3. The bond prescribed by the 3d section of the act of 1828, (Clay’s 
Dig. 213,) regulating trials of the right of property, was merely in- 
tended to secure to the plaintiff the value of the property as assessed 
by the jury, if that value be less than the amount of the judgment, 
and if as much or more, the amount of the judgment itself. The 
act does not in any manner alter the charactér of the judgment of 
condemnation, or authorise this court to award ten per cent. dam- 
ages on its affirmance. 


Error to the Circuit Court of Macon. Tried before the 
Hon. John J. Woodward. 


McIver and Rice, for the plaintiffs in error. 
Cocke, for the defendant. 


DARGAN, C. J.—An execution in favor of the Branch 
Bank at Montgomery against Peter C. Harris et al. was levied 
on certain slaves, which were claimed by Marshall Hooks, and 
bond was given to try the right of property. On the trial the 
slaves were condemned as liable to the execution, and their 
value was assessed by the verdict of the jury. The claimant 
sued outa writ of error to this court, and superseded the judg- 
ment of the Circuit Court by giving bond and security. The 
judgment of the Circuit Court was affirmed by this court, and 
the Bank was adjudged to recover its costs against Marshall 
Hooks, the claimant. The clerk of this court, however, issued 
his certificate to the court*below, which purports to recite the 
judgment of the Circuit Court that was affirmed, and also cer- 
tifies that it was considered by this court that the defendant in 
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error recover against the plaintiff in error and his security in 
the writ of error bond, ten per cent. damages thereon, with in- 
terest. Upon this certificate, the clerk of the Circuit Court is- 
sued an execution for two hundred and ninety dollars, being 
ten per cent. on the amount of the value of the slaves, as as- 
sessed by the jury, against the claimant and his security in the 
writ of error boid, who moved the Circuit Court to quash the 
execution, but their motion was overruled. 

1. We think it too clear to admit of doubt that this court can 
only award ten per cent. damages upon affirming the judgment 
of an inferior court, when the judgment of the inferior court is 
for a specific monied demand, for it is only on such judgments 
that we can compute or ascertain damages at the rate of ten per 
cent. The language of the act, that authorises this court to 
render judgment for damages on the judgment affirmed, is as 
follows: ‘In case the Supreme Court of Errors and Appeals 
shall affirm entirely any judgment, or decree, brought before it, 
the plaintiff in error, if he be defendant in the court below, shall 
pay to the defendant in error ten per cent. damages on tlie 
amount due, with lawful interest from the time of rendering the 
final judgment, or decree.” It is apparent from this act, that 
this court can only add damages to the judgment which is af- 
firmed, when that judgment is for a specific sum of money, and 
as the judgment of the Circuit Court was not for a monied de- 
mand, but was simply a condemnation of the slaves to the satis- 
faction of a debt, this court could not award damages thereon at 
the rate of ten per cent. 

2. But it is contended that, as the certificate of the clerk of 
this court shows that damages were allowed by the judgment of 
this court, the Circuit Court did not err in overruling the mo- 
tion to quash, because the certificate was the only evidence be- 
fore the court below of the judgment that had been here ren- 
dered. Itis true that our judgments can only be made known 
to the inferior court through the certificate of the clerk of this 
court, and it is, therefore, of the highest importance that they 
should be correctly certified tothe courts below. But if we ad- 
mit that the certificate correctly recited the judgment we had 
rendered, or attempted to reuder; stil] #t is manifest that no exe- 
cution could have been issued for the damages, because the 
judgment of the Circuit Court, wiich had been affirmed, as 
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shown by the certificate, was simply the condemnation of the 
slaves, and not for a specified monied demand; consequently, 
no per centage, by way of a monied demand, could be com- 
puted by the clerk of the Circuit Court on the judgment that 
had been affirmed. The judgment of the Circuit Court was 
that the slaves be condemned to the satisfaction of the execution. 
We had no authority to add damages to this judgment, and al- 
though the certificate of the clerk shows that we attempted to 
add damages, at the rate of ten per cent., yet as these damages 
cannot be computed or ascertained, this portion of the judg- 
ment as certified is void for uncertainty, and will not authorise 
the issuance of the execution. 

3. But it has been argued that the plaintiff in the execution 
was entitled, upon affirmance of the judgment of the Circuit 
Court, to ten per cent. on the value of the slaves as assessed by 
the jury, under the 3d section of the act of 1828, regulating the 
trial of the right of property. The language of the clause of 
the act relied on is as follows: ‘If either party shall appeal or 
sue out a writ of error and wish to supersede the judgment, 
bond and security shall be given to the adverse party in double 
the value of the property levied on, if said value shall be less 
than the amount of the execution; but if as much or more, then 
the bond shall be in double the amount of the judgment and the 
damages given fordelay.” It is sufficient to say that the bond 
contemplated by this clause of the act was intended to secure 
the value of the property as assessed by the jury, if that value 
be less than the amount of the judgment, but if as much or more, 
then the amount of the judgment itself, with such damages as 
the jury had assessed on the trial for delay. But it does not in 
any manner alter the character of the judgment, or - authorise 
this court to render ten per cent, damages on the value of the 
slaves. 

We think it clear that the court erred in refusing to quash 
the execution, and its judgment must be reversed and the cause 
remanded. 


CuitTon, J., not sitting. 


——————— 
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‘COLOMB & ISELIN ws. THE BR. BANK AT MOBILE. 


1. A non-resident, against whom a final decree has been rendered with- 

* Out appearance or personal service, may file a petition for the re- 
hearing of the cause, within three years from the rendition of the 
decree, although he has never been within the limits of the State. 

2. In such case, the petition need ouly set forth the proceedings, or 
make such reference to them as will show the condition of the cause, 
and state the non-residence of the petitioner, and that his applica- 
tion is made within three years from the date of the decree. 


Error to the Chancery Court of Mobile. Tried before the 
Hon. J. W. Lesesne. 


__ P. Hamiton, for the plaintiffs. 
J. T. Taytor, for the defendant. 


DARGAN, C. J.—The original bill in this case was against 
Charles Auze alone, to foreclose a mortgage on certain real 
estate in the city of Mobile. It was afterwards amended and 
the appellants and others made defendants. The material al- 
legations of the amended bill are as follows: “That J. Lakens 
& Co., a mercantile firm, the names of the severul partners of 
which are unknown, Felix Colomb and John A. Iselin, merch- 
ants and partners in trade, under the firm and style of Colomb 
& Iselin,’ have, or claim to have, some interest in said premi- 
ses, which claim or interest is subordinate to the mortgage 
of the complainant, and the same arises from some transfer of 
the premises, subsequent to the execution of the mortgage; 
wherefore the complainant prays they may be made defend- 
ants,” &c. Affidavit was, also, made that the appellants re- 
sided in the city of New York, and publication was duly made 
according to the statute, and notice thereof sent by mail to them. 
The bill not being answered by any of the defendants, a decree 
pro confesso was rendered thereon, and the premises sold ; but 
within three years from the rendition of the decree, the appel- 
lants filed a petition, setting forth the rendition of the decree 
and the raortgage executed to the Bank, and also the amended 
bill, by which they were made parties. It is also alleged in the 
petition that they are non-residents, and were at the time of the 
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fiilng of the bill, and that they resided then, and still reside, in 
the State of New York. It is further shown that three years 
had not elapsed before the filing the petitition, and that the pe- 
titioners had tendered the costs of the suit to the Bank, which 
had been refused. They offer still to pay the cost, and pray to 
be heard touching the matters of said decree, and that they may 
answer the bill as amended, that the cause may be re-heard, and 
such proceedings had as if no decree had been rendered in the 
premises. ‘This petition was served upon the Bank, which 
by its attorney filed several objections to it, among which are, 
that the petitioners had not appeared within the State, nor placed 
themselves within the jurisdiction of the court, and that the pe- 
litioners have not shown by their petition that they have any in- 
terest in the subject matter of the decree. The chancellor re- 
fused to set aside the decree, but gave leave to file an answer, 
and also stated in his decree that, if it should appear from the 
answer, that the petitioners had sufficient cause or matter of de- 
fence, he would then re-hear the cause, but not otherwise. 
From this decree an appeal was taken to this court,—and it is 
‘now assigned as error. 

It is contended that the petition should have been dismissed, 
because it did not show that the petitioners had appeared within 
the State, and therefore they had not submitted themselves to 
the jurisdiction of the court. Upon an examination of the 
statute, it will be found, that non-resident defendants need 
not come personally within the State, in order to entitle them- 
selves to the right, to petition for a rehearing of the cause. By 
becoming publicly visible within the State, within two years from 
the rendition of the decree, an absent defendant becomes enti- 
tled to be served with a copy of the decree within a reasonable 
time after his residence, or public appearance in the State, is 
made known to the complainant, and then such defendant will 
have one year, from the time of the service of the copy of such 
decree upon him, to petition the court to re-hear the cause.— 
Clay’s Dig. 353, §§ 45-6. But although he may never have 
beer within the limits of the State, yet he may, within three 
years from the rendition of the decree, petition the chancellor to 
be heard touching the matter of the decree.—Clay’s Dig., § 47. 

2. Does the petition show sufficient cause for a re-hearing? 
We have adopted no rules of practice in regard to the form of 
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the petition for a re-hearing, nor what shall appear upon its face. 
We must, therefore, form our opinion from the statute, that 
gives the right, and, also, from the rule of practice, which pre- 
vails in such cases in the English courts of chancery. It is 
well settled, I think, in those courts, that a petition fora re- 
hearing need not state the grounds upon which the re-hearing is 
sought. ‘True, it may do so, but if they be not stated, the peti- 
tion cannot be held defective for that reason.—3 Daaiel’s Ch. 
Prac. 1622-23. 

The statute, under which this petition was filed, does not pre- 
scribe what the petition shall set forth, but in the cases men- 
tioned in the act, it is simply provided, that the defendant may 
appear and petition to be heard touching the matter of the de- 
cree. Under this act, and the chancery practice, as it prevails 
in England, I think, that the petition need only set forth the 
proceedings, or make sufficient reference to them to show the 
condition the cause is in, and, also, show that the petitioner was 
a non-resident deféndant, and that his application is made within 
the time prescribed by the act, and then conclude with an ap- 
propriate prayer. The petition in the case before us fully comes 
up to these requisites. I was at first struck with the objection, 
that the petitioners did not show that they had any interest in 
the subject matter of the controversy, but, upon reflection, I do 
not think that objection can prevail. ‘They are made defend- 
ants by the bill, and itis avered that they have an interest. This 
entitles them to appear and petition to have the cause re-heard, 
and as the statute does not require that they should set forth 
their title in the petition, we cannot, unless we adopt a rule of 
practice, not required by the act, nor sanctioned by the chan- 
cery practice. We, therefore, think the chancellor should have 
set aside the decree and allowed the defendants to answer the 
bill, and to have proceeded as the act in such cases requires. 

Let the decree of the chancellor be reversed and the cause 
remanded for further proceedings. 
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GOULD vs. HILL, sy Next FRIEND. 


1. N. A. H., an infant, died intestate, being possessed at the time of a 
slave, and leaving J. A. H.,an infant brother, her sole distributee. 
The intestate not being indebted to any person, no administration 
was taken out on her estate, but the slave passed into the hands of 
the father of J. A. H., and was levied on under an execution against 
him as his property.—Held—That under this state of facts, a court of 
equity will entertain jurisdiction to restrain the creditor from selling 
the slave as the property of the father. 


Error to the Chancery Court of Mobile. Tried before the 
Hon. J. W. Lesesne. 


Tue bill in this case was filed in behalf of the defendant in 
error by his next friend, to restrain the plaintiff in error from sell- 
ing, under an execution against bis father James N. Hill, a slave 
that had been levied on as his property. The complainant claim- 
ed the slave under bequest from Jordan Anderson to his grand 
daughter Nancy A. Hill, who was the sister of the complainant, 
and who died in 1839, being then but about five years of age, 
and leaving the complainant her sole distributee. At the time 
of her death she was not indebted and no administration has been 
had of her estate, but her father and the father of the complain- 
ant took the slave into his possession and has ever since retain- 
ed it for the benefit of the complainant. The defendant demur- 
red to the bill for want of equity, but the chancellor overruled 
the demurrer, and granted the relief prayed. This is now as- 
signed as error. 


Wu. G. Jones, for the plaintiff in error. 
Jno. T. Taytor, for the defendant. 


DARGAN, C. J.—The right of the complainant to the 
slave is unquestionable. By the will of Jordan Anderson, the 
slave was bequeathed to Nancy A. Hill, the sister of the com- 
plainant, who died intestate, leaving the complainant her sole 
distributee. The sole question, therefore, is whether a court of 
equity has jurisdiction, under the facts disclosed by the proof, 
to grant the relief sought. There'is no administrator of the es- 
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tate of Nancy A. Hill. She died in infancy, nor was she indebt- 
ed at the time of her death. The complainant is an infant, and 
the slave has been levied on by the defendant as the property 
of his father, under whose control the slave is. Under these 
circumstances, we think the court rightfully teok jurisdiction. 
It cannot be said that the complainant has the legal title to the 
slave. He could not bring an action in his own name for its 
recovery, and being an infant, he cannot now become the ad- 
ministrator of his sister. Ifhe cannot be heard in this court, he 
iz at this time without remedy. Let the decree be affirmed. 


MOORE vs. WALLIS er ats. 


1, Where a ward, after the death and distribution of the estate of a se- 
curity on the guardian’s bond, obtains a decree against the guardian, 
upon which execution is issued and returned no property, a court 
of equity will entertain jurisdiction of a bill filed by the ward against 
the personal and legal representatives of the deceased security, to 
enforce satisfaction of the demand. 

2. Persons under age are expressly excepted by the proviso to the 
statute of non-claim, and the fact that the minor has a guardian can- 
not exclude it from the benefit of the proviso. 

3. The liability incurred by the surety on a guardianship bond is not 
discharged by his death, but continues for the full term of the guard- 
ianship. 

4. If the personal representative of the deceased surety wishes to put 
an end to the liability, could he not under the statute compel the 
guardian to give new security—QuErE? 


Error to the Chancery Court of Talladega. Tried before 
the Hon. David G. Ligon. 


Tue bill in this case was filed by the plaintiff against the 
defendants in error. The facts sufficiently appear in the opin- 
ion. The chancellor dismissed the bill for want of equity, 
which is the error here assigned. 
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Woopwarp, for the plaintiff in error : : 

If there is equity in making the estate of him, who enables an 
unprincipled or imprudent guardian to get possession of an or- 
phan’s property and spend it, responsible to the orphan, then 
there is equity in this bill. 

Creditor can go into equity to subject real estate of debtor in 
the hand of an heir, without judgment at law.—1 Vesey, sr., 
210; Thompson v. Brown, 4 Johns. Ch. 619; Story Eq. Pl. 
162, §§ 173-4. So he can do likewise to subject chattels.— 
Thompson v. Brown, Johns. Ch. 619; Nelson et al. v. Hill, 5 
How. 127; Copwood v. Wallace, 12 Ala. 796. 

So, there being none who would accept administration, bill 
was filed against heirs and legatees, and distributees, and sus- 
tained.—Milligan v. Milledge & Wife, 3 Cranch, 220. 

So debtor conveyed property to children, and died—simple 
contract creditor can go into equity, in the first instance, to sub- 
ject it.—Obrien v. Coulter, 2 Blackf. 423. 

So, the executor having died immediately after taking out let- 
ters, bill was filed ag. _t the children, they having the possession 
of the property, and sustained.—Hobkirk v. Dennis, 2 Munf. 326. 

So, if the executor has distributed the estate, creditor may 
bring him and the legatees both into court of chencery, and 
decree payment by those ultimately bound.—Riddle v. Mande- 
ville, 5 Cranch, 330. 

So, if executor and securities are insolvent, creditor has no 
other remedy, and his right to the aid of the court is unques- 
tionable.—5 Cranch, 330. 

If a judgment were necessary, before proceeding in equity, 
remedy might be completely obstructed, because the former 
executors could plead final settlement and distribution, after 
eighteen months, without notice. If new one could be ap- 
pointed, he could plead no assets, and in either event, judg- 
ment quando could not be obtained, unless executor or adinin- 
istrator choose to plead so as to admit of that judgment.—2 
Lomax, 446; Thrash v. Sumwalt, 5 Ala. 13. 

Statute of non-claim no bar to an infant.—See the Statute, 
and Thrash v. Sumwalt, 5 Ala. 

The husband and wife are proper parties, because the widow’s 
interest in the personalty is subject to contribution.—Foster v. 
Crenshaw, 3 Muof. 644; 2 Lomax Ex’rs, 478, sec. 10. 
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There was no eause of action against the estate, before judg- 
ment or decree against the guardian.—Thompson, judge, v. 
Searcy, 6 Port. 392; Moore v. Armstrong, 9 ib. 705. 

Where remedy is doubtful, or defective, equity will take ju- 
risdiction.—3 Cow. 445; 1 St. & Por. 138. 

Decree against guardian is conclusive against security.— 
Chilton v. Sparks, 15 Ala. 671. The same case shows that 
security can claim no exemption frem liability, because another 
guardian may be liable-—See 16 Ala. 548. 


Rice & Morecan, for the defendants : 

1. This is an attempt to transfer to a court of chancery the 
cognizance of a purely legal question, (the recovery of damages 
for breach of a bond.)—Thrash v. Sumwalt, 5 Ala. 13; Fitzpat- 
rick v. Edgar, 5 Ala. 499. 

2. The alleged final settlement does not discharge the pro- 
perty of the deceased surety, coming to the administrator after 
final settlement, from any liability which may have existed against 
the estate before that settlement—unless the statute of non-claim 
has barred the claim before suit brought in the proper court. 
The administrator may be sued. after such final seitlement.—5 
Ala..13, supra. 

83. But there was no liability against the heirs or representa- 
lives of the deceased surety, at the time this bill was filed. 

The guardian’s bond is void on its face, for want. of authority 
in-those who took it.—Butler-v. Foster, 14 Ala. 323; Gov- 
ernor v. Jackson, 15 ib. 703. 

The bond cannot be made valid by extrinsic matter, whether 
it be matter of record or matter 1 pats—unless on a direct ap- 
piication to reform the bond.—Gayle v. Hudson, 10 Ala. 116; 
Flournoy v. Sims, 17 ib. 

There is so presentment of the bond to the administrators 
before the bill was filed—and presentment was necessary, as the 
complainant bad a guardian all the time. 

The surety died long before any. property of the ward was 
received by the guardian. All «the: property. received by the 
guardian, was money.—1 U. States. Dig., Supplement 456, 
§§ 674, 678, 

There is vo judgment against the surety or his repsesenta- 
tives.—Miazell v. Herbert, 12 Smedes:& Mar.547. And the 
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judgment against the guardian, being obtained for money re- 
ceived by him long after the death of the surety, is no evidence 
against the heirs or representatives of the suretyk—Babcock v. 
Williams, 9 Ala. 151. 

If (as plaintiff contends) there is no representative of the 
surety who could be sued, after the final settlement was made, 
then the bill has no equity for want of a representative.—Rob- 
inson v. Robinson, 11 Ala. 949. 


PARSONS, J.—The bill was dismissed for the want of 
equity. In determining whether or not the decree is erroneous, 
we are confined to the bill itself’ The chancellor went upon 
two grounds, the first of which was, thai he had no jurisdiction 
of the case, as the complainant had not exhausted her remedy 
atiaw. It was held in this court that chancery will not enter- 
tain a bill, filed by a creditor, alleging a waste of the personal 
estate of a testator, by the executor, and seeking to subject the 
lands of the testator, in the possession of heirs and devisees, to 
the payment of his debt, except it be avered and proved, that 
the executor and his sureties are insolvent, and all remedy at 
law has been exhausted against them.—Darrington et al. v. Bor- 
land, 3 Port. 9. And in another case, it was held that chan- 
cery will not lend its aid to enforce the payment of debts due 
from an estate, out of such portion thereof as has regularly 
passed into the hands of heirs and distributees, when the repre- 
sentative has committed a devastavit, until the ordinary legal 
remedies have been employed unsuccessfully, against the rep- 
resentative and his sureties.— Pyke v. Searcy et al., 4 Port. 52. 
But those cases were very different from the present. The bill 
in this case states, that Edmund Foreman, the complainant's 
former guardian, was cited by the judge of the Orphans’ Court 
to make settlement, at her instance, and that she recovered a 
decree against him for three thousand two hundred and twenty- 
eight dollars and four cents, which decree was rendered on the 
third day of June 1844. And it is further stated in the bill that 
execution was issued from the decree, by means of which seve- 
ral sums were levied, amounting in the aggregate to three hun- 
dred and eighty-two dollars and ninety-two cents, and that the 
execution was returned no property found as tothe residue. It 
is obvious that the complainant has proceeded at law agaiust 
Edmund Foreman as far as is necessary. 
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Foreman’s bond as guardian, to which Jesse Foreman and 
Bartley M. Pace were sureties, was executed on the 30th Jan. 
1838. Mr. Pace died shortly afterwards, and this bilt is filed 
against his representatives, heirs and distributees, to recover the 
amount of his liability to the complainant upon the bond. It is 
not stated in the bill that any suit at law was brought by the 
complainant against the personal representatives of Mr. Pace, 
but it is alleged that administration on Pace’s estate was granted 
on the 17th day of Aug. 1836; that after the lapse of eighteen 
months thereafter, and before the claim of the complainant had 
accrued, to-wit, on the 17th day of Aug. 1840, the adminis- 
trators made a full and final settlement, and also a supplemental 
settlement on the 18th April 1842, before the Orphans’ Court, 
and that in pursuance of a decree of that court, the personal 
estate was distributed, and that the heirs of Pace, who are part 
of the defendants, inherited a valuable real estate, but that the 
real estate so descended is not sufficient to satisfy the complain- 
ant’s demand. It is stated that the personal estate has been sold 
and the proceeds of the shares of B. M. Pace, E. Pace and E. 
A. Pace, three of the defendants, are under the control of the 
defendant Wallis, as their guardian. It is also alleged in the 
bill that Jesse Foreman, the other security on the bond, is 
hopelessly insolvent. As the bill, upon this question, is to be 
taken as true in all things, the question is, whether, notwith- 
standing all that it states, it is wanting in equity, because it does 
not show that the complainant had pursued ber remedy at Jaw 
against Pace’s administrators. If this is to be required, it is 
obviously requiring what cannot be of any use. After the lapse 
of eighteen months from the grant of administration, and before 
the complainant’s demand had accrued, or, so far as appears, 
had ever been heard of by the @drinistrators, there was a de- 
cree for distribution. Thus all that was in the hands of the ad- 
ministrators passed to and was vested in the distributees; and 
of this there is record evidence. If it were conceded as doubt- 
ful, nevertheless, whether the complainant’s demand is to be 
paid by the administrators out of their own money, or by the 
the distributees and heirs, the answer is that the parties to this 
question are properly before the court, and it can be decided by 
the chancellor, after hearing all the evidence. The English 
courts of chancery have gone very far to entertain bills in favor of 
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bond and other creditors against executors and administrators. 
The cases are collected and commented on by Chancellor 
Kent, in ‘Thompson v. Brown, 4 Johns. C. R.619. And we 
can see no objection, in cases like this, to joining the distribu- 
tees as co-defendants; for we are entirely satisfied from the 
facts stated in the bill, that the distributees, and not the adminis- 
trators, should pay the complainant’s demand, if it can be estab- 
lished. This bill does not allege the necessity of a discovery, 
but it alleges the decree of distribution, which, under the cir- 
cumstances, we think is entirely snfficient. 

2. The bill does not state that the bond of Foreman as guar- 
dian, or the complainant’s demand in any form, was presented 
to the administrators of Mr. Pace, and for this the counsel of 
the defendants contends that the bill is wanting in equity. But 
the statute of non-claim does not extend to persons under age ; 
they are expressly excepted by the proviso, and consequently, 
the complainant is not affected by that statute. The counsel 
contended that as the complainant had a guardian to attend to 
her affairs, she is not within the proviso, but we cannot agree 
with the counsel as to that; if such were to be the construction, 
very few orphans, perhaps, would be within the saving of the 
proviso. 

3. It is contended that as Mr. Pace died shortly after the bond 
was executed and before any liability accrued thereon, he was 
discharged from the tine of his death, as surety. ‘The bond 
was the evidence of an executory. contract, that the guardian 
should perform the duties required of him by law. It embraced 
the whole term of his guardianship. It is settled that when the 
condition of a bond is possible at the time it is made, and be- 
fore the same can be performed, the condition becomes impos- 
sible by the act of God, or of the law, or of the obligee, then 
the obligation is saved.—Co. Lit. 206, a; Badlam v. Tucker, 3 
Pickering R. 284. When the bond in this case was executed, 
the condition was possible, which was simply that the guardian 
should perform his duties, and it continued possible for him to 
do this so long as he continued to be the guardian, notwith- 
standing the death of one of his sureties. We cannot distin- 
guish this case from any other executory contract, in which one 
has given bond and sureties for his performance, so far as the 
sureties are concerned. If the guardian himself had died, then 
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the condition from that time would have become impossible by 
the act of God, but that is not this case. In the opinion of the 
chancellor, there is an allusion to the death of Mr. Pace before 
any liability existed, and he observed—* By the act of God he 
is deprived of the statutory privilege of watching over his prin- 
cipal and compelling bim to give further and additional security, 
or of removing bim from office.’ But we think that all this 
could have been done by his administrators, and if it could not, 
his clear common law liability could not cease in consequence of 
that, for bis death did not deprive his principal of the means of 
performing his duties. 

The counsel contends that the bond is bad, but we think this 
objection was not appropriately made on a motion to dismiss the 
bill for the want of equity. We do not wish, however, to be 
understood as conceding that it is bad. 

We decide nothing as to the necessity of other parties. 

The decree is reversed and the cause remanded. 


Cuitton, J., having been of counsel in this cause, before 
his election to the bench, did not sit. 





EXPARTE STIFF. 


1. Where the trial of a party, charged with a capital offence, is contin- 
ued at one term, on account of the incompetency of the presiding 
judge to try him, and at the succeeding term by the State, without 
his fault or assent, he is entitled, as a matter of legal right, to be ad- 
mitted to bail, and this, notwithstanding the cause had been previ- 
ously continued at his instance. 


Tus. was an application for a writ of habeas corpus. The 
facts appear in the opinion. 


Wuire & Parsons, for the prisoner. 


ATTORNEY GENERAL, for the State. 
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DARGAN, C. J.—Edward Stiff, by his counsel, presents 
his petition to the court for a writ of habeas corpus, and prays 
that he may be admitted to bail. The facts alleged in his peti- 
tion are these: At the Fall Term 1847, the petitioner was in- 
dicted in the Circuit Court of Cherokee for the murder of Wm. 
Gilbert, and at that and the next succeeding term, the cause was 
continued by the prisoner. At the Fall Term 1548, at his :in- 
stance, the venue was changed to the county of DeKalb, and at 
the Spring Term 1849, the presiding judge being incompetent 
to try the prisoner, the cause was continued. Atthe Fall Term 
1849, the cause was continued by the State, the prisoner being 
ready for trial. A special term was then appointed, to be held 
on the third Monday in October, for his trial, but the judge did 
not attend, and the court consequently was notheld. The pris- 
oner then made application to one of the circuit judges to be ad- 
mitted to bail, but his application was refused, and it is now in- 
sisted that these facts entitle him to a writ of habeas corpus from 
this court, that he may be here admitted to bail. 

This application is predicated on the 40th section of the 8th 
chapter of the penal code, which is in the following language :— 
“No person charged with the commission of an offence, capi- 
tally punished, shall be admitted to bail as a matter of right, 
when he is not tried at the first tern of the court, at which he 
was properly triable, if the failure to try his case proceeded from 
the non-attendance of the State’s witnesses, where an affidavit 
is made satisfactorily accounting for their absence, or where 
there is an entire failure to hold the court, or where the trial is 
delayed in consequence of the sickness of the judge, or some 
member of his family, or where there is a premature adjourn- 
ment of the court for either of the last mentioned or other suffi- 
cient cause, or where the judge, from any cause, is legally in- 
competent to try the accused, or where the term allowed by 
law is so short that the case of the accused according to the ac- 
customed course of proceeding could not be tried, or where it 
was found impracticable to obtain a jury for his trial, or where 
the trial was not completed in consequence of the sickness of a 
juror, or where there was a mis-trial for any cause, or where 
the delay proceeds from the fault or misfortune of the prisoner. 
But if the accused shall not be tried at the next stated term of 
the court, and the failure to try his case shall not be occasioned 
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from his fault or misfortune, or on his application, or with his 
assent, he shall be discharged on giving good and sufficient bail.” 
—Clay’s Dig. 444. We think it clear under this statute that 
if one is charged with a capital crime, and the cause is twice 
continued by the State, without the fault of the prisongr and 
without his assent, that he is, as a matter of right, entitled to bail. 
That the accused has himself continued the cause, before it was 
continued by the State, cannot deprive him of this right. It is 
true, the statute speaks of continuances at the first and the next 
stated terms of the court, and does not in express words say 
that the accused shall be entitled to bail, if the State shall twice 
continue or fail to try him, after he has on his part continued the 
cause. But we cannot believe it was the intention of the Legis- 
lature to permit the State to continue ad infinitum, and to deny 
the right of bail to the accused, if it had happened that he had 
once continued the cause, before it was continued by the State. 
Such a construction would, in our judgment, be to adhere to 
the letter of the act at the sacrifice of the design and intention of 
the Legislature. 

As th8 cause was continued on account of the incompetency 
of the presiding judge, at the Spring Term 1849, and again by 
the State, at the next succeeding Fall Term, without the fault of 
the prisoner and without his assent, he has a clear legal right to 
bail, and the circuit judge erred in refusing it. We will, there- 
fore, grant the writ of habeas corpus, unless the counsel for the 
prisoner should see proper, for the sake of convenience, to apply 
again to a circuit judge. 


Note sy Reporter.—The foregoing opinion was deliver- 
ed at January ‘Term 1850, but did not come to the hands of the 
Reporter until after the pubiication of the 17th volume. 
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MYERS vs. GILBERT. 


1, A count, which, after setting forth a contract for the hire of a slave, 
to be employed only in a particular service, discloses a breach of du- 
ty in that behalf on the part of the hirer, in putting the slave to a dif- 
ferent service, and a consequent loss to the owner, is good as a count 
in case. 

Where one partner, in a matter connected with the business of the 
partnership, does an act to the injury of a third person, which is a 
tort by construction or inference of law merely, his co-partner is equal- 
ly liable with him for the consequences of the act, and being so lia- 
ble, is an incompetent witness for him, when sued alone by such 
third person to recover damages for the tort. 

3. In an action to recover the value of a slave, hired as a servant on a 
certain steamboat, and alleged to have been lost by reason of a breach 
of the contract on the part of the hirer, the fact that the boat, before 
and at the time of the hiring, was running as a regular packet on the 
line between Mobile and New Orleans and was advertised in the 
newspapers as such, in the absence of proof of an express contract, 
is not conclusive evidence of a contract that the boat should run on 
that line, and not elsewhere, during the term of hiring, “but is a cir- 
cumstance merely, to be considered by the jury, in connection with 
the other testimony, for the purpose of ascertaining what the real 
contract was. 


" 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg. 


THis was an action instituted by the plaintiff against the de- 
fendant in error to recover damages for the loss of a negro al- 
leged to have been hired to him. The questions arising upon 
the pleadings will be understood by reference to the opinion of 
the court. By the bill of exceptions it appears that the defend- 
ant offered as a witness his brother Samuel C. Gilbert and that 
the plaintiff objected to him on the ground of interest. The 
witness, being sworn on his voir dire, stated that he was a partner 
with the defendant in running the steamboat Montezuma, and a 
joint owner with him thereof, at the time the negro was lost 
from said boat, that he did not know whether, as such partner, 
he was legally bound to pay the one half of any judgment that 
might be rendered against the defendant, but considered himself 
in honor bound to do so, and would pay one half of any such 
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recovery. The court thereupon overruled the plaiotiff’s objec- 
tion, and the witness was allowed to testify. The plaintiff proved 
that the slave was his property and was hired by him to the de- 
fendant as a deck hand on the Montezuma, a steamboat belong- 
ing to the defendant and the said Samuel C. Gilbert; that the 
said steamboat had before, and was, at the time of the hiring, 
advertised to run as a regular packet between Mobile and New 
Orleans; that the slave fell from said boat and was drowned 
in the Mobile river, near the junction of the Alabama and Tom- 
beckbee rivers, whilst said boat was making a trip up the Tom- 
beckbee river for the purpose of taking on board some negroes 
that were to be carried to New Orleans. ‘The defendant intro- 
duced evidence to show that before and during the term of said 
hiring, the said boat, though generally run as a packet between 
Mobile and New Orleans, was also run to other points, when it 
was found necessary or convenient to do so, for the purpose of 
procuring freight. ‘There was no evidence of any express agree- 
ment between the plaintiff and defendant as to where tue steam- 
boat was to run whilst the said slave was on board. The plain- 
tiff asked the court to charge the jury that if the defendant bad 
publicly advertised the steamboat Montezuma, in newspapers 
printed in Mobile and New Orleans, before and at the time of 
the hiring, td be run as a packet between Mobile and New Or- 
leans, and that it was running as such between those points at 
the time the slave was hired, and nothing was said, by the plain- 
tiff or defendant at that time, as to where the boat should run, 
it would be implied that the steamboat was to run between Mo- 
bile and New Orleans, and that this would be conclusive evi- 
dence, as against the defendant, that the contract was that the 
slave was to be employed on said steamboat when it was run- 
ning between Mobile and New Orleans, and not when it was 
running elsewhere, unless it was shown that the plaintiff had 
notice that she was to run elsewhere. This charge the court 
refused to give as requested, but instructed the jury that the ad- 
vertisement was a circumstance, which, along with the other evi- 
dence, they might consider in determining what the contract be- 
tween the parties really was. 

To the rulings of the court on the pleadings and evidence, 
and to its refusal to charge as asked, the plaintiff excepted, and 
now assigns them as error. 
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D. Smitn & F. 8. Brount, for the plaintiff in error, cited: 

1. Upon the demurrer to the declaration.—Smith v. Ruther- 
ford, 2 S. & Rawle, 360; 1 Saunder’s Pl. & Ev. 3383; 1 
Chitty’s Pl. 199, 200; Bouv. Law Dic. Misfeasance; Angus 
v. Dickerson, Meig’s Rep. 459; Story on Contracts, p. 183, § 
231. 

2. Upon the admissibility of Samuel C. Gilbert as a witness. 
—Curtis v. Monteith, 1 Hill’s N. Y¥. Rep. 356; Bell v. Porter 
et al., 9 Conn. Rep. 29; Collyer on Partnership, 687; Story 
on Partnership, 257, § 166. 

3. As to the charge of the court.—Ivey v. Phifer, 11 Ala. 
535; Clealand v. Walker, ib. 1058; Hinton v. Nelms, 13 ib. 
222; Cole v. Spann, ib. 537. 

4. The parties contracted with reference to the usage or trade 
in which the boat was engaged.—Story on Contracts, p. 7, § 
14, Seawell v. Gibbs, et al., 1 Hall’s N. Y. Rep. 602-17. 

5. Liability of defendant for loss of slave.—Spencer v. Pilch- 
er, 8 Leigh, 565; Angus v. Dickerson, Meig’s Rep. 459; 
Strawbridge v. Turner, 9 Louisiana, 213 ; De Tollenen v. Ful- 
ler, S. C. Con. Rep. 55. 

6. Using it in a different manner, or for a different purpose.— 
1 U.S. Dig. 373; Story on Contracts, 639. 


Wm. G. Jones, for the defendant: 

1. This is not an action of assumpsit, but an action on the case. 
Each count in the declaration is framed in case, and the last 
count is ia trover. Counts in case may be joined with a count 
in trover, and, thetefore, it wouid have been erroneous to demur 
to the whole declaration on the ground of a supposed misjoin- 
der. 

2. But the first ‘and second counts, though framed in case, 
sct out im reality a contract, on which assumpsit would lie. 
Where the cause of action as set out, is really a breach of con- 
tract for which assumpsit would lie, but the count is framed in 
case, the count is bad on general demurrer.—Orton v. Butler, 
2 Chitty’s Rep. 343; (18 Eng. Com. Law Rep. 3615) 8. C., 
reported in 5 Barn. & Ald. 652; (7 Eng. Com. Law Rep. 224;) 
and where a count so framed is joined with @ count'in trover, the 
proper course is to demur to each count separately, and not to 
the whole declaration.—1 Chitty’s Pl. 199. 
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3. The testimony of the witness S. Gilbert, was clearly ad- 
missible. The suit was not against him but his brother, and was 
founded on an alleged tort of the defendant, to wit, on an al- 
leged trover and conversion of anegro. The witness, it is true, 
was a partner with the defendant in the business of steamboating, 
but it was not shown and is not to be presumed that the finding 
and wrongful conversion of other men’s slaves, was a partof their 
co-partnership business. That he considered himself bound in 
honor to share the loss with the defendant, in case of judgment 
against him in this case, clearly did not render him incompetent 
to testify. This has been often decided, and is well settled both 
in England and America.—1 Phil. on Ev., 54; Cowen & Hill's 
Notes to 1 Phil. on Ev., n. 92, p. 99; McCausland v. Neal, 3 
Stew. & Port. 131; 1 Greenl. Ev. 432-3, §§ 287-8. 

4. As to the effect of the newspaper advertisement, it was 
certainly not conclusive evidence. The court allowed it to go 
to the jury, without its being shown that the plaintiff ever saw it, 
or acted on it, and this was certainly as much as the plaintiff had 
a right to ask. 


CHILTON, J.—This was a special action on the case, 
brought by the plaintiff against the defendant in error, to recover 
the value of a negro slave, alleged to have been hired to the de- 
fendant and lost by his negligence. 

The declaration contained three counts, to two of which a de- 
murrer was interposed, which demurrer was sustained. 

The first count charges the hiring of the negro slave for the 
term of three months, at twenty dollars per month, ‘to be kept 
and employed by the defendant as a servant on a certain steam- 
boat owned by him, called the Montezuma, then running and to 
be run, during the term of said hiring, on the line between the 
cities of Mobile and New Orleans, as a common carrier in said 
trade and business on said line; and, therefore, it then became 
the duty of said defendant to employ said boy only, in accord- 
ance with said agreement, as a servant on said boat, and to de- 
liver him to said plaintiff at the expiration of such hiring. But 
the defendant, disregarding his duty in the premises, during 
the time of such employment and hiring, by his order and com- 
mand, as the owner of said boat, caused her to quit the said line 
between Mobile and New Orleans, and, without the knowledge 
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or consent of the said plaintiff, carried away said boy on board 
of said boat, and while navigating the waters of the Tombeckbee 
river, a great distance from said line, viz., one hundred miles, 
said boy was thrown from said boat and drowned, and thereby 
entirely lost to the said plaintiff—to his damage,” &e. The 
second count, after setting forth the contract of hire, avers that 
it became the duty of the defendant to employ the boy in a 
proper and humane manner and to deliver him to the plaintiff at 
the expirajion of the term of service, &c., but disregarding his 
duty in that behalf, the defendant failed and refused to deliver 
said boy after the term of service expired, and wrongfully took 
such little care of him and empleyed said boy in so improper 
and unreasonable a manuer, and conducted himself so careless- 
ly, improperly, and negligently in that behalf, that the boy was 
wholly lost to the plaintiff, &c. 

1, It is objected by the defendant in error that although these 
counts are in form counts in case, they nevertheless are really 
in assumpsit, relying upon a breach of the contract for the right 
to recover. 

As to the second count, we cannot entertain a doubt as to its 
sufficiency as a count in case. Ltespecting the first, we confess 
we are not so well satisfied. It seems to be well settled that a 
count may be framed in case, the gravamen of which shall con- 
sist of a breach of duty arising out of an employment for hire. 
The pleader in such case relies upon such breach of duty as tor- 
tious negligence, instead of considering the same circumstances 
as forming a breach of promise, implied from the consideration 
of hiring —1 Saund. Pl. & Ev. 338; 5 B. & C., 602; 3 East. 
79. Such actions are considered ex quasi contractu, and are 
not confined to cases where the law raises an obligation to do a 
particular act, but in cases of express contracts, which create a 
duty, a party is not, it is said, bound to declare upon the breech 
of the contract, but may declare for the tort, and aver that the 
defendant has neglected to perform his duty.—1 Saund. Pl. & 
Ev. 338, and cases cited ; 1 Chitty’s Pl. 135-6, and cases cited 
by him. Mr. Chitty, quoting the language of Littledale, J., in 
5 B. & C., 609, thus states the rule of law—*‘ that where from 
a given state of facts the law raises a legal obligation to do a par- 
ticular act, and there is a breach of that obligation and a conse- 
quential damage, there, although assumpsit may be tnaintained 
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on the promise implied by law to do the act, still an action on 
the case founded in tort is the more appropriate remedy, in 
which the plaintiff in his declaration states the facts out of which 
the legal obligation arises, the obligation itself, and the damage 
resulting from that breach—P. 135. Trespass on the case ex 
delicto and ex contractu are frequently concurrent remedies. It 
iz held that either will lie for a breach of duty by an attorney.— 
11 Johns. 479 ; 6 Greenl. 470; also, for false warranty in the sale 
of chattels and a breach of duty by a common carrier.—1 U. S. 
Dig. 62, §92, where the cases are cited.— Without, however, 
citing further authority, we think those refered to are sufficient 
to show that both the counts demurred to, and which were held 
bad by the Circuit Court, are substantially good, and that the 
court erred in sustaining the demurrer to them. 

2. The second point respects the admissibility of Samuel C. 
Gilbert as a witness for the defendant. This witness testified 
that he was interested in the result of this suit, in this, that he 
was a partner with the defendant in running the steamboat Mon- 
tezuma, and a part owner thereof, at the time the slave sued for 
in this action was lost from said boat. The witness upon his 
voir dire further stated he did not know whether upon the arti- 
cles of agreement he was legally bound to pay any part of the 
judgment which might be recovered ‘in this case, but he consid- 
ered himself, as a partner, in honor bound to pay half of what 
might be recovered against the defendant, and should pay half 
of any judgment that might be so rendered. ‘The Circuit Court 
was of opinion, and so held, that the witness was competent. 
The question as to this witness’ competency turns upon the fact, 
whether this presents a case in which, should a judgment be ren- 
dered against the defendant below, he could have called on the 
witness for contribution. If he could, then it must be obvious, 
he was an incompetent witness. 

As a general rule, it is conceded that the doctrine of contri- 
bution does not apply'to tort feasors, and it may be also laid 
down as a general rule that although partners are bound by the 
-contracts, they are not answerable for the wrongs of each ottier. 
—Coll. on Partnership, § 457; 1 Wat. on Partnership, 235 ; 
but this ‘rule ‘admits of exceptions. The’ case ‘before us, we 
think, furnishes au illustration of one of them. The servant, 
whose Value is sought to be recovered; was employed upon the 
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boat, jointly owned by the defendant and the witness. They 
were partners in the business of common carriers, and were by 
law jointly liable for the proper treatment and return of the slaves 
employed by either in conducting the joint business. If, inthe 
conduct of such business, a liability is incurred by the negli- 
gence of the servants of the firm, or of either of its members, in 
a matter not wholly disconnected with the partnership, trade or 
business, although in many cases the remedy may be pursued 
against the member who is guilty of the tort, yet a joint liability 
attaches as against them all, and a joint action may be maintain- 
ed against them. 

So where an action was brought against three defendants, 
proprietors of a stage coach, the declaration charging them with 
so carelessly managing their coach and horses, that the coach 
ran against the plaintiff and broke his leg, it was held, that al- 
though the accident happened by the negligent driving of one of 
the proprietors, case was maintainable against them all, though 
the plaintiff might have brought his separate action against the 
one who drove.—Moreton vy. Hardern, 4 Barn. & Cres. 223. 
‘‘Partners may also be sued in an action of trover, although 
there was no joint conversion in point of fact. A joint conver- 
sion may be raised in point of law by the assent of the partner 
to the acts of his co-partner.”—See Coll. on Partnership, § 458, 
p- 415, and authorities cited in note 1, (ed. of 1848.) 

Judge Story fully sustains this doctrine in his work on Part- 
nership, page 257, and he says the right to contribution equally 
applies to monies paid, and debts incurred, and contributions 
made by one partner on account of negligencies and torts affect- 
ing the partnership.—Citing Pearson v. Skelton, 1 M. & Welsb. 
504 ; Story on Partnership, 322, § 220. But in cases of known 
meditated wrong by one partner, he is not entitled to call on his 
co-partners for contribution. It is only where the party is act- 
ing under the supposition of the innocence and propriety of the 
act, and the tort is one by the construction or inference of law. 
—ib. 

We have shown that in this case, if there was a contract of hi- 
ring, by which the slave in controversy was to work on the boat of 
the defendants, while she was plying as a packet between the 
cities of Mobile and New Orleans, and the defendant in violation 
of such contract abandoned this line, and was engaged in the 
32 
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navigation of other waters, in consequence of which, or while 
engaged in this last named navigation, the boy was drowned, 
the injured party has his election either to sue in case or assump- 
sit. If he had sued in assumpsit, the doctrine of contribution 
would apply, and it no less applies because the plaintiff has 
elected to go upon the breach of duty created by the contract. 
We are quite clear in the opinion that the witness would be lia- 
ble to contribute to the payment of any judgment which may be 
recovered, and being so liable, that he is incompetent to testify and 
should have been excluded. 

3. As to the charge of the court, we think it strictly conforms 
to the law. In the absence of all proof of an express contract 
as to what line the boy should be employed upon, the fact that 
at the time of the hiring the boat on which he was to labor was 
engaged as a regular packet between Mobile and New Orleans, 
and was advertised in the newspapers to run as such, although a 
circumstance to show what the contract or understanding be- 
tween the parties was, is not conclusive evidence against the 
defendant that the contract was as the plaintiff below desired the 
court to charge The jury should consider such evidence, in 
connection with the other facts in proof, the general custom of 
the boat in making departures to other points for the purpose of 
getting a cargo and freight, if such custom was shown to have 
existed before and at the time of hiring—these facts, we say, 
should have been left, as they were submitted, to the considera- 
tion of the jury, that they might determine from them what the 
contract really was. 

The effect of the charge would have been, had the court given 
it, to put the court in the place of the jury, to determine upon 
the main fact in the cause from the evidence adduced, the de- 
cision of which peculiarly belonged to them, and not to the court. 

For the errors, however, which we have noticed, the judg- 
ment must be reversed and the cause remanded. 
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KING vs. STEVENS. 


1. A defendant in ejectment, unless estopped by some act done by him, 
or by some relation existing between him and the plaintiff, may de- 
feat a recovery by showing an outstanding title in a stranger. 

2. A charge, therefore, which assumes that a defendant in ejectmeut 
cannot resist a recovery, unless he has shown a superior legal title 
in himself, is erroneous. 


Error to the Circuit Court of Macon. Tried before the 
Hon. John J. Woodward. 


Tuts was an action of ejectment instituted by the defendant 
against the plaintiff in error to recover a lot or parcel of land in 
Macon county. It appears by the bill of exceptions that the 
plaintiff below to make out his title introduced the following ev- 
idence: 

1. A judgment rendered in the County Court of said county 
on the 15th day of August 1842, in favor of Paul P. Carloss 
against ‘Thomas Jennings, Jr., an execution issued thereon on 
the 29th August 1842, a levy and sale by the sheriff of the land 
in controversy on the first Monday in January 1843, and a deed 
from the sheriff to the lessor of the plaintiff in pursuance thereof. 

2. The will of Thomas Jennings, sen’r, regularly admitted to 
probate, by which he devised said land to his son Thomas Jen- 
nings, jr. 

3. An approved bond for said land from the Indian reservee to 
one James B. Carswell and Nathaniel Nuchols, dated the 5th 
May 1834, and approved the first November of the same year, 
an assignment by said Nuchols of all his interest in said bond to 
the said Carswell, a bond for titles executed by said Carswell to 
Osborn Youngblood dated in 1835, a subsequent bond for titles 
from said Youngblood to the said Thomas Jennings, sen’r, ex- 
ecuted inthe last mentioned year, and proved the payment of all 
the purchase money by said Youngblood and Jennings, sen’r, 
and that the latter went into possession under Youngblood’s 
bond and retained such possession until his death. 

The plaintiff also showed the possession of Thomas Jennings, 
jt-, under the will of his father, which was proven in 1838, un- 
til 1844, 
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The defendant then introduced the following evidence: 

1. A decree of the Orphans’ Court, rendered on the 26th 
February 1844 and founded on the petition of said Youngblood, 
directing the administrators of said Carswell to make title to the 
petitioner in accordance with their intestate’s bond. 

2. A deed from Youngblood and Wife to Joseph H. How- 
ard, dated the 14th Dec. 1844, and a deed from said Howard to 
defendant, dated the 3d November 1845. 

The defendant offered one of the administrators of Carswell 
as a witness to prove the existeace and execution of a deed from 
the administrators to Youngblood, but his testimony was exclu- 
ded by the court on grounds that it is unnecessary to state, as 
the opinion does not bear on the question raised by the bill of 
exceptions on the exclusion of this testimony. 

The court charged the jury that if they believed the forego- 
ing testimony, the plaintiff was entitled to recover, unless the 
defendant showed a perfect chain of title from the government, 
and that the defendant had not shown such achain of title, if one 
of the links consisted only of a bond for title. ‘To this charge 
the defendant excepted and now assigns it as error. 


Corton, for the plaintiff. 
S. Witurams, for the defendant. 


DARGAN, C. J.—It is not necessary to decide, as the case 
now stands, whether Thomas Jennings, jr., had such a title to 
the land in controversy, as could be sold under an execution at 
law ; for if we were to admit that the possession of Thomas Jen- 
nings, sen’r, until his death, under his bond for titles from Os- 
born Yougblood, and his devise to his son Thomas Jennings, 
jr., gave the latter such an estate as could ’be sold at law, still 
the plaintiff is met with the fact that the evidence discloses a su- 
perior outstanding legal title in another, and there is not shown 
to exist ‘any relation between the plaintiff and the defendant that 
would prevent the latter from insisting on such outstanding title 
to prevent'a recovery. ‘The principle ‘of law is now too well 
settled to be‘controverted, that a defendant: in ejectment may 
show an oatstanding legal tifle in another to defeat a recovery 
by the plaintiff; unless the defendant is estopped from some 
act done by him, or from some relation existing between him 
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and the plaintiff that would prevent the defendant from insisting 
upon such outstanding title.—Jackson on the Demise of Seeley 
v. Morse, 16 Johns. 197; Jackson ex dem. Loof v. Harrington, 
9 Cowen; Huston v. Wickersham, 8 Watts, 519. 

Applying this principle of law to the case before us, the judg- 
ment must be reversed, for it is manifest that the evidence shows 
an outstanding title in another, superior to the title of the plain- 
tiff. Both the plaintiff and the defendant claim under Young- 
blood, who derived his claim from Carswell, who derived his 
title from the Indian reservee. The father of Thomas Jennings, 
jr held the bond of Youngblood for titles, and this was his only 
title. Now, whether the legal title be in the Indian reservee, 
Carswell’s heirs, or in Youngblood, is wholly immaterial, for 
whether in the one or the other, it is superior at law to the title 
of the plaintiff, and consequently he cannot recover. But it 
is contended that this question was not made in the court below, 
and, therefore, it should not be insisted on here. The answer 
to this is, that the charge of the court to the jury, when applied 
to the evidence contained in the record, was erroneous, and we 
are bound to pronounce itso. The charge was, that if the plain- 
tiff had proved a judgment against Thomas Jennings, jr., and a 
sale by the sheriff, and a deed from him to the plaintiff, and that 
Thomas Jennings, sen’r, had devised the land to his son Thos. 
Jennings, jr., who was in possession at the time of the levy and 
sale, that the plaintiff was entitled to recover, unless the defend- 


ant had shown a perfect chain of title from the government, and 


that such a title had not been shown by the defendant, if one 
of the links was a bond for titles. ‘This charge assumes that the 
defendant could not resist a recovery, unless he showed a su- 
perior legal title in himself, and so the jury must have under- 
stood the court. But we have seen that the defendant may in- 
voke the aid of a legal title outstanding in another to protect his 
possession, and the evidence clearly shows such an outstanding 
title. The court, therefore, erred in the instructions given, and 
the judgment must be reversed, and the cause remanded. 
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FAVER & MOUNT ts. BRIGGS. 


1. Where a writ issues against two and is served on one only of the 
defendants, it is error to take a judgment by default against both. 

2. Service of a writ on one partner, after dissolution of the firm, does 
not authorise a judgment against the other. 


Error to the Circuit Court of Tuscaloosa. 
S. D. J. Moore, for the plaintiffs in error. 
WuitFieELp, for the defendant. 


PARSONS, J.—Briggs brought his suit against Faver & 
Mount, as late partners, on a promissory note. The writ was 
returned executed on Faver, but not found as to Mount. The 
plaintiff declared against both and took judgment accordingly, 
by default. Mount neither appeared nor had notice of the suit, 
and the taking of judgment against him is now assigned as error. 
In Smith & Howell v. Winthrop, Minor’s Rep. 425, the writ 
Was against two defendants, but it was executed only on one. 
No discontinuance against the other was entered, but a judg- 
ment by default was entered against both. ‘The judgment was 
reversed and the cause remanded. 

In the case before us, there was no discontinuance entered. 
On the contrary, the plaintiff below claimed and recovered judg- 
nent against both. It would be idle to call this a clerical error, 
which could be corrected here at the costs of the injured party. 
The cases cited by the counsel of defendant in error are not in 
point, and we are not disposed to extend them. 

Io Duncan v. The Tombeckbee Bank, 4 Port. 181, it was 
determined, upon the statute, that service of a writ on one co- 
partner after dissolution of the firm, did not authorise a judgment 
against all of the partners. We have considered all that was 
suggested by the counsel of defendant in error, but our opinion 
is that the judgment must be reversed and the cause remanded. 
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CUNNINGHAM’S EX’R, vs. COCHRAN & ESTILL. 


1. The declarations of the president of a Bank are not admissible to 
charge the Bank with a liability, merely on the ground that he is 
president; but to render such declarations admissible, they should, 
as those of any other agent, be made at the time of doing some act 
required of him by his office, or in the execution and within the 
scope of an authority delegated to him. 

2. When the evidence objected to is clearly pointed out, and is illegal 
on its face, it is not necessary that the party objecting should specify 
the grounds of his objection, but in such case a general objection will 
be sufficient. 


Error to the Circuit Court of Talladega. Tried before 
the Hon. John J. Woodward. 


THis was an action of assumpsit, commenced by the de- 
fendants in error against Hugh M. Cunningham in his life-time, 
and revived after his death against the plaintiff in error as his 
executor, to recover certain fees which they claimed to be due 
them for professional services, as attornies, by the Western 
Bank of Georgia at Rome, and which they alleged the testator 
of the plaintiff in error, in consideration of the transfer to him 
by Estill, one of the firm of Cochran & Estill, of a judgmeat, 
obtained against John H. Thomas, in the name of said Estill, 
and in which both Cochran & Estill and said Bank were inte- 
rested, had assumed to pay. 

The opinion of the court will be understood without a fur- 
ther statement. 


Wuire & Parsons, for the plaintiff in error. 
Rice & Morean, for the defendants. 


DARGAN, C. J.—Upon the trial of this cause, the plain- 
tiffs read to the jury the deposition of Christopher Haynes. 
The defendant objected to a portion of his answer to the sec- 
ond interrogatory, but his objection was overruled. The part 
objected to is in the following language: ‘All I know about 
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the fees of the plaintiffs is, that, about January 1841, William 
Smith, the president of said Bank, told me that he had a settle- 
ment with the plaintiffs, for their services as attornies for said 
Bank, and was to pay them twenty-four hundred dollars, or 
about that amount.” The object of introducing this testimony 
was to prove that the Western Bank of Georgia at Rome was 
indebted to the plaintiffs for professional services rendered as 
attornies, and the question is whether that portion of the depo- 
sition of the witness was admissible for that purpose. We 
know of no rule of law that will justify the admissions, or 
declarations, of the president of a Bank as evidence to charge 
the Bank with a liability, merely on the ground that he is presi- 
dent. If in the discharge of a duty required of him by his of- 
fice, or if he be an agent of the Bank to do any particular act, 
and in the performance of such duty, or act, he makes an ad- 
mission, which is part of the res geste, such admission, being 
part of the act itself, is admissible evidence against the Bank, as 
would be the admissions of any other agent made under the 
same circumstances, or within the scope of his authority. ‘The 
admissions of an agent, to bind his principal, must be made at 
the time of doing some act in the execution of his authority.— 
Bohannon v. Chapman, 13 Ala. 641; Greenl.Ev., § 113; Story 
on Agency, §§ 134, 135. 

2. But it is contended that a general objection to the evi- 
dence is insufficient, and that the party should have gone farther 
and pointed out the grounds of the objection to the evidence. 
The correct rule of practice is this: when the evidence is not 
illegal upon its face, but it requires some fact to be brought to 
the notice of the court to show its illegality, then the party ob- 
jecting to the evidence must state the grounds of his objection, 
that the court may judge of its legality. Thus, if the entire 
deposition of a witness is objected to, without stating the grounds 
of the objection, the court may overrule the objection.— Wallis 
v. Rhea & Ross, 10 Ala. 451; Donnell v. Jones, 13 ib. 49. 
So, too, if an objection is made to an entire interrogatory, or to 
an answer thereto, the court is not bound to examine the inter- 
rogatory, or the answer, to see if there be any just ground of 
exception or not.—Miltonv. Rowland, 7 Ala.732. But when the 
portion of the evidence objected to is clearly pointed out, and 
its illegality is apparent on its face, then the objection must be 
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allowed. Indeed, the very reason why the court may disre- 
gard objections to evidence, when the particular grounds of the 
objection are not stated, is, that the court would have to cast 
about, or look for the grounds upon which the objection was 
made. But when the evidence objected to is clearly designated, 
and on its face it is illegal, without inquiry into any fact aside 
from the evidence itself, the objection cannot be disregarded, 
merely because no specific ground of objection is stated. In 
the case of Davis v. The State, 17 Ala. 415, we held that 
when evidence was prima facie illegal, it is not necessary that 
the party objecting to it should specify the grounds of his objec- 
tion, but that a general objection was sufficient. With this de- 
cision I am entirely satisfied, for in such cases the objec- 
tion itself brings to the view of the court the illegality of the 
testimony, and all that can be required of a party objecting to 
testimony is clearly to show the testimony objected to and that 
it is illegal. The latter is sufficiently shown, if the evidence 
itself is prima fucie inadmissible. 

But it is again contended that the portion of the answer ob- 
jected to was offered in evidence in connection with a letter, 
written by the defendant’s intestate, which was admissible evi- 
dence, and that the objection was joint to the letter, as well as 
to that portion of the deposition of the witness, and, therefore, 
the court did not err in admitting both, as the court was not 
bound to separate the legal from the illegal testimony, when the 
objection extended to both. It is sufficient to say, that we do 
not so understand the bill of exceptions. We see that a letter, 
written by the intestate, was offered in evidence, to which ob- 
jections were made, and it is also stated that it was offered in 
connection with the deposition of the witness, but we cannot 
infer from the bill of exceptions, that but one objection was 
made, and that such objection was made to the letter and 
the illegal portion of the deposition jointly. We think the in- 
ference from the bill of exceptions fairly is, that objections were 
made separately, both to the letter and objectionable part of the 
deposition of the witness. 

As the cause must be reversed, we do not think it ne- 
cessary to examine the other questions raised by the as- 
signments of error, for we think it clear that the plaintiffs can 
establish their debt against the Bank upon another trial by legal 
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evidence, and the defendant then will have an opportunity to ask 
such charges as the evidence will warrant. 
Let the judgment be reversed and the cause :emanded. 


CuixTon, J., not sitting. 


LONG ts. THE COMMISSIONERS’ COURT. 


1. An order of the Commissioners Court establishing a private road 
need not show that the road does not run through any person’s plan- 
tation. If it does run through a plantation, it is incumbent on the 
owner affirmatively to show it. 

2. Where the owner of land, over which a private road is granted, is 
present when the application is made to the Commissioners Court, 
and a jury to assess the damages is appointed at his request and with- 
out objection from him to the persons selected, it will be intended, 
though it be not shown by the record, that they were competent ju- 
rors. 

3. Andin such case, it appearing that the order of the court directed 
the jury to report on oath at a specified time, and that the jury made 
a report at the time appointed, setting forth that it proceeded, &c.. 
“after being duly sworn,” the owner of the land cannot be heard to 
complain for the first time in an appelate court that the jury was not 
sworn, as stated in the report. 


Error to the Circuit Court of Butler. Tried before the 
Hon. Nathan Cook. 


Tuts case was commenced by a petition from sundry citi- 
zens of Butler county to the Commissioners Court for the es- 
tablishment of a private road running through the lands of the 
plaintiff in error. The petition states that the road, which the 
petitioners wished established, had for a long time previously 
been used as a mill road by the settlement and had been ob- 
structed by the plaintiff in error running a fence acrossit for the pur- 
pose of taking in a woods pasture, &c. ‘The petition was filed 
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on the 29th January 1849, and at a term of the Commissioners 
Court held on the 7th May thereafter, the plaintiff in error ap- 
peared in person and made application for a jury te assess the 
damages that would be sustained by the running of said road 
over his land; whereupon a jury of seven was appointed to view, 
mark and lay out said road, and to assess the damages that the 
plaintiff in error might sustain, with directions to report on oath 
at the next term of the court, to be held on the third Monday in 
August. On the 20th day of August the jury made the follow- 
ing report: ‘We, the jury appointed to view and mark out a 
road,” &c., ‘proceeded on the 11th day of August 1849, after 
being duly sworn, to view and mark out said road, and assess no 
damages to William Long,”—which report was examined and 
confirmed by the court and an order passed for the establish- 
ment of the road. ‘The plaintiff in error then.applied to and ob- 
tained from a circuit judge a certiorari returnable to the next 
term of the Circuit Court of Butler, and assigned as error in that 
court: 
1. That no notice was given of the petition. 
2. That the jury is not shown to have been composed of 
householders. 
3. That the record does not show that the jury was to lay 
out the road so as not to run through any plantation. 
4. That the report of the jury does not show that the road 
was not laid out through any plantation. 
5. That the record does not show that the jury was sworn. 
6. That neither the return nor the record shows that the road 
was Jaid out at all. 
7. That the order establishing the road is not warranted by 
the report of the jury. 
Upon the hearing of the cause, the Circuit Court affirmed the 
judgment of the Commissioners Court, which is nuw assigned 
as error. 


Evmore & Yancey, for the plaintiff in error: 

The Commissioners Court of Roads and Revenue, is one of 
special and limited jurisdiction, and its records must show that 
the requisitions of the act giving it jurisdiction over the making 
of roads have been complied with.—Horn v. Grayson, 7 Port. 
272-3; Robinson et al. v. Steele, 5 Ala. 473; Commissioners of 
Talladega v. Thompson, 15 ib. 139. 
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The act of 1832, giving to the Commissioners Court of Roads 
and Revenue power to establish private roads, contains three re- 
quisitions, a compliance with which should appear upon the re- 
cord to make its acts valid— 

1. An application for the road. 

2. That the road be not opened through a plantation. 

3. That the jury to assess damages, ‘be empannelled and 
sworn’’ by the court.—See Clay’s Dig. 506, § 1, and p. 507, § 5. 

An order of that court, authorising a jury to lay out a private 
road, without the direction that it should not pass through the 
plantation of any person, is coram non judice, and cause of re- 
versal by this court. An order establishing a private road, it 
no where appearing that said road does not pass through any 
one’s plantation, is not in pursuance of the statute, and void. 
It this is not law, then a person injured by the act of a jury act- 
ing without such directions, would be without redress, for there 
is no law authorising any assessment of damages for the run- 
ning a private road through a plantation. The report of the ju- 
ry who laid out the road, not specifying that said road did not 
run through any one’s plantation, was not such an one as the 
court could affirm, and the order affirming it and establishing 
the road was void. 

It no where appears, save in the report of the jury, that they 
were sworn. ‘The recital in the report is no evidence of the 
fact. The statute requires the court “to cause” a jury to be 
empannelled and “sworn.” ‘The record nowhere shows that 
the latter requisition was done. There is no order that it should 
be done. 

The act of 1832 is but cumulative to the act of 1815S granting 
to County Courts the power to establish private ways, under 
certain circumstances, and should be construed in connection 
with that act.—See ‘T'oul. Dig. 337. If this is correct, then in 
addition to the requisites of the act of 1832, is the appointment 
of “a jury of house-holders” to mark and lay out the road.—See 
Toul. Dig. 391; Clay’s Dig. 507, § 4. And the jury to take 
a particular oath.—See same authorities. The record shows a 
compliance with neither of these requisites, and they cannot be 
presumed.—The State v. Ligon, 7 Port. 167; Hartley etal. v. 
Bloodgood, 16 Ala. 233-8. If the two acts are not to be con- 
strued together, and a jury is not required to be empannelled, 
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then it is the duty of the court to grant the road upon petition, 
and the empannelling a jury to lay it out, &c., was illegal and 
void.— Willis, adm’r, v. Heirs of Willis, 9 Ala. 330. 

The proceeding by certzorari, and the parties, all conform to 
authority.—Barnet et al. v. The State. 15 Ala. 829; Commis- 
sioners Talladega v. Thompson, ib. 139. 


Stone & June, for the defendant: 

1. The application was to establish a private road, pursuant 
to the statute. On such applications no notice is required.— 
(Clay’s Dig. 506, § 1.) Notice is required only in case an or- 
der is asked to establish, discontinue, or change “a public road.” 
(Clay’s Dig. 507, § 3.) But if notice was requisite, the record 
shows that Long was present ‘‘in his own proper person,”’ and 
asked for a jury to assess damages, &c. 

2. It is not necessary that the record should show, or state 
that the jury appointed to view and mark out the road were 
house-holders ; it is necessary that the record should show, as it 
does, that a jury was appointed, and it will be presumed that 
they consisted of good and lawful men. If it can be successfully 
contended that the record should show the jury were house- 
holders, on the same principle it can be contended the record 
should show they were residents of the county, and twenty-one 
years of age. But the record shows that Long was present, and 
that the jury was appointed at his instance ; he is therefore pre- 
cluded now from raising this objection. Again, if the jury were 
not house-holders, the record should show that fact affirmative- 
ly. 

. It is not necessary that the record should show that the 
jury were required to lay out the road so as not to run through 
any plantation, or that as laid out, it did not run through any 
plantation—these are negatives which the record need not affirm. 
If the road was laid out or opened through Long’s plantation, 
contrary to law, he ought to have shown or proved it in the court 
below. 

4. The record need not state that the jury were sworn, it will 
be presumed they were. But the record does show they were 
sworn. The return or report of the jury states they viewed and 
marked out the road “ after being duly sworn.” 

5. The record does not show that the road was marked out, 
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and how the same was done. If, however, no road was marked 
out, Long has nothing to complain of. 

6. Long has not shown by proof or otherwise, that he was 
injured by the action of the Commissioners Court. He made 
no objection when the road was applied for, though personally 
present; he only asked for a jury to assess his damages, thereby 
waiving every thing else. The road was marked out as des- 
cribed in the application for it, precisely, and Long is dissatis- 
fied only because damages were not allowed him by the jury, 
and relies only upon technical errors for a reversal, all of which, 
if any, have been caused by his own conduct. 


CHILTON, J.—The act of 1832, Clay’s Dig. 506, § 1, 
provides that ‘it shall be lawful for the courts of roads and 
revenue in each county, on the application of any one or more 
persons, to grant and establish private roads, not exceeding fif- 
teen feet wide, provided, that they shall not be opened through 
any person’s plantation, and provided always, that the person or 
persons petitioning shall be bound to open and keep such roads 
in repair, and shall pay to the owner of the said land, over 
which said roads may run, all damages that may be assessed 
against the petitioner or petitioners, for the benefit of the said 
owner, in the manner of assessing damages in like cases of pub- 
lic roads,” &c. 

The act of 1820 prescribed the mode of assessing the dam- 
age done to the owner of lands over which a public road should 
run, and is the act to which allusion was made by the act 1832. 
See Toul. Dig. 392,§ 2. This act provides, that where a new 
road is established, the owner of the land, over which such road 
passes, may, at the next term of the County Court, apply to 
said court for damages for the injury which he may have sus- 
tained by the establishment of such road; and it shall be the du- 
ty of such court to cause a jury to be empannelled, to inquire 
of such damages, in which inquiry the jury shall take into con- 
sideration the advantages accruing to such applicant by the es- 
tablishment of such road, and give their verdict accordingly.— 
Laws of Ala. by Toul. 392. 

It appears from the record of the proceedings had in the court 
of roads and revenue, that at the term of said court when the 
application for this private way was granted, Long, the plaintiff 
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in error, was personally present ‘‘and made application for a 
jury to be appointed, to assess the damage which he would sus- 
tain by the road running through his land. Thereupon, seven 
persons were appointed to view and lay out said road and to as- 
sess the damage, who were directed to report upon oath, to the 
next term of said court. Accordingly, on the 20th August 
1849, they reported to the court that they had, after being duly 
sworn, viewed and marked out said road, and they assessed no 
damage to the plaintiff in error, Long, which report was exam- 
ined and confirmed by the court. 

1. It is insisted that the proceeding was irregular, because 
the order to lay out the road does not direct that it shall be so 
laid out as not to pass through the plantation of any person. It 
is not shown that this was so laid out as torun through a planta- 
tion, and we will not presume that it does, for the purpose of 
invalidating the proceeding. ‘This proviso is a limitation upon 
the power of the court in laying out private roads, but the order 
need not show the negative fact that the road runs through no 
plantation. If the court exceeded its jurisdiction, if the road was 
so laid out as to run through the plantation of Long, he should 
have shown this in the court below, in order to insist on the in- 
validity of the order. But nothing of the kind is made to ap- 
pear. As well might it be contended that the order for the es- 
tablishment of a bridge, a ferry, or authorising the erection of a 
mill dam, should negative the existence of every fact which 
would show the Commissioners Court could not properly exer- 
cise its power in the given case. It is certainly true that the 
Commissioners Court of Roads and Revenue is one of special 
and limited jurisdiction, and that its records must affirmatively 
show every fact, the existence of which is necessary to confer 
jurisdiction.—Commissioners Talladega v. Thompson, 16 Ala. 
139. This, we think, the record before us does. ‘The court 
acted upon a petition properly presented. The statute, in re- 
spect to private roads, requires no notice to be given, but if such 
notice were required, it is shown the want of it worked no inju- 
ry to the plaintiff in error, as he was personally present. The 
court then having rightfully taken jurisdiction, it is incumbent on 
the plaintiff in error to show, that it erred to his prejudice, else 
we cannot reverse. 

2. What we have said in reference to the character of the or- 
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der will equally apply to the objection, that the record does not 
show that the persons appointed as jurors to view and lay out 
the road and to assess the damages were qualified to act as such. 
The jury were empannelled at the request of Long. He raised 
no objection to the men selected, and we must intend the court 
selected qualified persons. 

3. Neither can the objection that they were not sworn pre- 
vaj]. Their report shows that they proceeded to the discharge 
of their duty ‘after being duly sworn,”’ and the order appoint- 
ing them requires their report to be made on oath. It was not 
necessary that any certificate of the oath administered to them 
should appear of record. The statute does not require it, and 
such strictness would not comport with that liberal construction, 
which every statute designed for the promotion of the public 
good aud convenience should receive.—9 Bacon’s Abr. by Bouv. 
254. If the jury were not sworn, as their report states, it was 
good ground for setting it aside, but we must intend that the 
plaintiff in error was present when the report was made, as he 
was present when the jury were designated and required 
to report at the time they made it. At all events, he 
might have been present had he so desired, and he should not 
be heard to raise objections in this court, which he never made 
io the primary court, and which, if there made, could in all prob- 
ability have been remedied by supplying the proper proof of the 
jurors having been duly sworn. This was not, as to Long, an 
ex parte proceeding. He appeared in court, and procured the 
appointment of the jury, whose report, for the first time, he seeks 
to set aside on error. We think the Circuit Court properly 
overruled the assignments of error, and correctly refused to set 
aside the proceedings had in the court of roads and revenue. 
Its judgment of affirmance is consequently affirmed. 
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JONES’ EX’RS vs. HOSKINS. 


i. If a witness becomes interested in the event of a pending suit by the 
act of one of the parties, without the assent of the other, he is not 
thereby rendered incompetent to testify in behalf of the latter, al- 
though the interest thus created is in his favor. 

2. The donor of property is not liable to the donee on a failure of title, 
and has, therefore, no such interest in sustaining the title of the do- 
nee, as will exclude him from testifying in his favor. 

3. A sale by one, having a life estate in a chattel, which purports to 
convey the entire title, does not operate as a forfeiture of the life 
estate, but vests it in his vendee. 


Error to the Chancery Court of Franklin. Tried before 
the Hon. W. W. Mason. 


Tue bill in this case was filed by the defendant against the 
plaintiffs in error. The original bill alleges that on the 20th of 
November 1828, Mrs. Nancy Hoskins, the mother of complain- 
ant, being about to intermarry with Arthur Jones, now deceased, 
with his knowledge and consent, executed to the complainant a 
conveyance for the following slaves, Sarah, Swift, Martha, Hay- 
wood, and Maranda, and thereupon the complainant entered in- 
to an agreement, by which he re-conveyed to his mother three 
of the slaves she had given to him, to-wit, Sarah, Swift and 
Martha, to be retained by her during her life, and after her death 
to be returned to the complainant. The bill also alleges that 
the marriage between Arthur Jones and Mrs. Hoskins was con- 
summated, and that by the marriage. Arthur Jones became en- 
titled to an estate during the life of his wife in the three slaves, re- 
conveyed by the complainant to his mother ; that upon the death 
of Arthur Jones, his executors took possession of said slaves 
and their increase. consisting of two or three others, and as- 
serted an absolute title to them, and were about to sell them as 
the absolute property of Arthur Jones, deceased, without regard 
to the right of the compiainant in remainder, after the death of 
his mother; that the complainant has reason to believe and does 
believe that the object and intention of the executors are to de- 
fraud him of his just rights; that if said slaves are sold, they 
will be removed beyond the limits of the State, and his recov- 
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ery of them at the death of his mother will thereby be rendered 
difficult, if not impracticable ; and that they are family negroes, 
to whom he is much attached and whose loss could not well be 
compensated by the mere recovery of the value. 

The prayer of the bill is for an injunction restraining the sale, 
and removal of the slaves from the State, and that the rights of 
the complainant be protected. An injunction was granted by a 
circuit judge, restraining the executors from removing the 
slaves from the State, unless they should give bond in the sum 
of five thousand dollars, conditioned for the forthcoming of the 
slaves to abide the final decree that might be rendered in the 
cause. ‘The defendants answered the bill, and allege that the 
conveyance of the slaves was a fraud upon the marital rights of 
Arthur Jones, the second husband of complainant’s mother ; 
that it was executed pending the treaty of marriage between her 
and Arthur Jones, and without his knowledge or consent. Mrs. 
Jones, however, who was also made a defendant, asserts in her 
answer, that before the deed was executed, Arthur Jones was 
advised of her intention to make it, and fully approved of it; 
and that during the marriage he never claimed more than a life 
estate in the slaves. 

Notwithstanding the bill and the injunction, the executors, 
having given the required bond, proceeded to seli the slaves at 
public auction, as the absolute property of their testator, at the 
time of his death, and Mrs. Jones became the purchaser at the 
sum of $5011, for which she executed her notes payable in 
twelve months. She then took possession of the slaves, and 
filed a cross-bill against the executors and the complainant, in 
which she admits the right of the complainant, and alleges that 
she purchased the slaves, because they were family servants 
and she was unwilling for them to pass into the hands of stran- 
gers; and she prayed to be relieved from her purchase, and that 
her notes might be cancelled. After filing the cross-bill, Nancy 
Jones, the mother of the complainant, departed this life, having 
duly executed her last will and testament, by which she be- 
queathed the slaves in controversy to the wife of complainant, 
and appointed him executor, in which character he has come 
into the possession of them; but under the laws of Mississippi, 
where the testatrix and Mrs. Hoskins both resided, the com- 
plainant as husband takes no interest, in right of his wife, in the 
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slaves. These facts are brought to the view of the court by a 
supplemental bill filed by the complainant, who, also, as exe- 
cutor of his mother, revived her cross-bill seeking relief against 
the purchase, she made of the slaves atthe sale by the execu- 
tors. Qn the final hearing, it was shown that during the pen- 
dency of the suit, the executors had come to a settlement in the 
Orphans’ Court of the estate of their testator, and Mrs. Jones, 
who was afterwards examined by the complainant as a witness 
in the case, after being first released by him from liability by 
reason of the deed of gift previously executed by her, agreed 
with the executors that they should retain in their hands out of 
the legacy bequeathed to her an amount sufficient to pay her 
notes, with interest, until the termination of the suit, to be then 
appropriated to the payment of those notes, if the suit should 
terminate in favor of the executors, or to be paid over to her 
and her notes given up, if the suit should be decided in favor of 
the complainant. The testimony of this witness was objected to 
on the ground of interest, but the chancellor overruled the 
objection. . 

The chancellor dismissed the cross-bill, but, thinking that the 
rights of the complainants were established by the proof taken 
in the cause, decreed in favor of the complainant, and declared 
that the sale by the executors worked a forfeiture of the life 
estate in the slaves, and ordered the notes, given by Mrs. Jones 
to the executors to secure the purchase money, to be cancelled, 
and the coatract to be annulled. From this decree the execu- 
tors have taken an appeal to this court. 


Noog and Cooper, for the plaintiffs in error. 
Towns, for the defendant. 


DARGAN, C. J.—1. It is contended that Mrs. Nancy 
Jones was incompetent to testify on the part of the complainant, 
because she was interested in sustaining his title to the slaves in 
controversy. If we were to admit, for the sake of argument, 
that her purchase from the executors and her subsequent agree- 
ment that they should retain out of the legacy, bequeathed to 
her by the will of Arthur Jones, her husband, an amount equal 
to the purchase mouey agreed to be given for the slaves, does 
make it to her interest that the title of the complainant shall pre- 
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vail, still, we think it beyond doubt that such an interest, ac- 
quired as this was, cannot deprive the complainant of the bene- 
fit of her testimony. It is true, that an interest acquired by a 
witness in the event of a suit, afier the matter or fact happened, 
to which he is called to give testimony, may render him incom- 
petent.—Greenl. Ev. 1, § 418. But whether an interest, sub- 
sequently acquired by the witness, will render him incompetent 
or not, inust depend upon the mode and manner of his acquir- 
ing it, and in some cases upon the intent with which it was 
done. Yet we epprehend no case can be found that would 
sustain the doctrine, that one party, after a suit was instituted, 
could sell the subject matter in dispute to a witness, without the 
assent of the other party, and by such sale deprive him of the 
benefit of his testimony. Such a rule would, in our judgment, 
be not only opposed to sound policy, but would often lead to 
the perversion of justice. Jn the case of Woodhull v. Ram- 
say, 3 Johns. Cas. 235, the court said, ** The interest which 
will exclude the witness must not have arisen after the fact, to 
which he is called to testify, happened, by his own act, without 
the interference, or consent of the party by whom he is called; 
because if this were the rule, it would be in the power of the 
witness, and even of the adverse party, to deprive the opposite 
party of the benefit of his testimony.” This authority was re- 
cognised by this court in the case of Napier v. Cook, 9 Ala. 
§38, and seems to be fully sustained by the decisions of the 
American courts.—See the cases collected in Cowen & Hill’s 
Notes to Phil. Ev. 273. This view renders it unnecessary to 
decide whether the purchase of Mrs. Jones did in fact render 
her an interested witness. 

2. Nor is there any thing in the objection, that by the con- 
veyance of the witness to the complainant, she warranted the 
title to the slaves, for this conveyance was purely voluntary, and 
no recovery could be had for a breach of the warranty, inasinuch 
as the complainant paid nothing and has not suffered any injury cr 
loss in consequence of it. Independent, however, of this, the 
witness was released from the warranty before she was exam- 
ined upon the last commission. 

3. Mrs. Jones was a competent witness, and her testimony fully 
shows that previous to her intermarriage with Arthur Jones, she 
informed him of her intention to convey the slaves to her son, 
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and that he approved of it, and never during his life clai.ned 
more than a life estate in the slaves. This testimony establishes 
the right of the complainant to the slaves, after the death of 
Mrs. Jones, his mother, and to this extent the decree should 
have been in his favor. But the chancellor erred, in holding 
that the sale by the executors, purporting to be a sale of the en- 
tire title, produced a forfeiture of their right during the life of 
Mrs. Jones. Without entering into an argument to show that 
a sale of a chattel by one, having but a life estate or other less 
interest, does not produce a forfeiture of that interest, althouzh 
the sale purported to convey the entire title, we will simply 
refer to the case of Lyde v. Taylor et al., decided at the last 
Term, in which we held that a sale of a slave by one having a 
life estate conveyed to his vendee his interest merely. for 
this error, the decree must be reversed, but as we can here ren- 
der the decree that the chancellor should have rendered, it be- 
comes our duty to do so without remanding the cause. It 
may, however, be observed that the decree in favor of tae com- 
plainant upon his original and supplemental bill may entirely 
annul the contract of sale between the executors and Mrs. Jones, 
who purchased pendexte lite, and entitle her executor to have 
the notes cancelled, he paying or accounting for the value or 
hire of the slaves from the time she came inio possession of 
them, uatil her death. ‘These equities, however, between the 
parties, cannot be settled in the present suit. If they cannot be 
adjusted between the parties without suit, they must be brought 
before the court in another suit, in which they can be properly 
put in issue. 

The decree of the chancellor is reversed, and this court pro- 
ceeding to render such decree as should have been reodered in 
the court below, it is ordered, adjudged, and decreed, that the 
right and title of the complainant to the slaves in controversy, 
after the death of his mother, Mrs. Nancy Jones, be established, 
and that he be entitled to have and hold them in his own right, 
free from the rights and claims of all others; and further, that he 
recover of the executors of Arthur Jones, deceased, all the cost 
ef this suit in the court below, but that the plaintiffs in error 
recover of him the cost of this court. 


Parsons, J., not silting. 
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EDWARDS vs. LEWIS. 


1. If a party, after the grant of a new trial on condition that he pay ‘he 
costs of the suit, without complying with the condition, sues out a 
writ of error to reverse the judgment, it is a waiver of his right to the 
new trial. 

2. The grant of a new trial, on condition that the costs be paid by a 
specified day in vacation, is a nullity. (Per Parsons, J—Darean, C. 
J., expressing no opinion, and Cuuton, J., «lissenting.) 

3. The regularity of the practice of granting a new trial after judgment, 
as to part, and letting the judgment stand as to the residue of the de- 
mand sued for, questioned per Parsons, J., and Darean, C. J.—Cuit- 
ton, J., holding that the practice has been too long sanctioned by this 
court to be now disturbed. 





Error to the Circuit Court of Russell. Tried before the 
Hon. Nathan Cook. 


Becser & Harris, for the plaintiff in error. 


Rice & Morcan, for the defendant. 





PARSONS, J.—Edwards, in an action of tresspass v2 ef arms 
for an assault and battery, recovered a verdict and judgment 
against Lewis for seven hundred dollars, besides the costs. 
From this judgment an execution was issued against Lewis, " 
which wes levied upon some of his property. He thereupon 
presented his petition for a supersedeas, alleging that he had 
paid the full amount of the execution. ‘The supersedeas was 
granted, and atthe next term of the Circuit Court, an issue was 
made up between the parties, according to the practice in such 
cases, by which Lewis avered the payment, and /Kdwards tra- 
versed or denied it. ‘The issue was found by the jury for Lew- 
is and the court ordered full satisfaction to be entered. Ed- 
wards excepted to several of the opinions of the court, and, be- 
sides, he moved for a new trial, and it was ‘ordered by the 
court that a new trial be granted as to five hundred dollars, upon 
the payment of all the costs of the said suit that have accrued, 
by the first of September next.” This was at the March Term, 
1849. This second judgment, by which satisfaction was or- 
dered, Edwards brought here by writ of error, and insisted up- 
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on the matters stated in his bill of exceptions, as erroneous. 
But the judgment was affirmed.—16 Ala. 813. The court be- 
low, at its Spring Term, 1850, having received the certificate of 
the aflirmance from this court, considered the cause as finally 
disposed of, and ordered it to be stricken from the docket, to 
which Edwards excepted. It is, therefore, necessary to con- 
sider the effect of the new trial as it was granted. If it be admit- 
ted that the new trial, as granted, was not a mere nullity, still it 
was granted on condition of the payment of the costs that had 
then accrued, by the first of September then next. With this 
condition it does not appear that Edwards complied, but, on the 
contrary, he took a writ of error, and we think he thus waived and 
forfeited such right to a new trial as he had.— Walker v. Hale 
et al., 16 Ala. 26. 

2. But, speaking for myself alone, I am inclined to think, that 
as the order granted the new trial to take effect upon the 
performance of an act in pazs during vacation, the order was 
wholly ineffectual from the first, or at least, from the end of that 
term. From the language of the order, it cannot be infered that 
the court intended the order take effect, until the costs were 
paid. For this construction of the order, Sands v. McClellan, 
6 Cow. 5582, is an authority. The new trial, therefore, was 
granted upon the condition precedent that the defendant should 
pay the costs by the first day of September then next. It is easy 
to say that he could pay the costs in vacation, and that the or- 
der for a new trial should thereupon take effect, but the novelty 
ofsuch an order, with such a practice as it would introduce, is 
suflicient to call for the enquiry whether it is regular or even 
valid, or of any effect whatever. ‘The maxim, that where an es- 
tate is to arise upon a condition precedent, it cannot vest until 
the condition is performed, is so strongly adhered to, that when 
the condition is become impossible, no estate or interest shall 
grow thereon.—2 Bac. Abr. by Bouv. 292, title, Condition. If 
performance is prevented, even by the act of God, the conse- 
quence must be the same.—Vanborne v. Dorrance, 2 Dall. 317; 
Monk v. Riggs, 19 J. R., 69; Taylor & Otis v. Bullen, 6 Cow. 
G24, and cases there cited. 

The court did not intend that the judgment should be set 
aside or its force arrested, unless the costs should be paid with- 
in the time limited. If not paid within that time, an execution 
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might be issued and the judgment, consequently, would be en- 
tirely beyond the control of that court. The condition prece- 
dent was to be performed in vacation. Payment of the costs 
was all that was required. ‘The party might pay the officers of 
court and the witnesses their costs, but the fact of payment might, 
nevertheless; be denied, or its validity controverted, and in such 
case the fact and the validity of the payment must be judicially 
determined, before the force of the jugdment can be arrested, 
and for such a trial in vacation there is no provision by Jaw. 
The court did not, in this case, by implication or otherwise, re- 
serve control of the judgment beyond the first of September, and 
it could not act upon it after that time. It cannot be seriously 
contended that the payment could be established at a subsequent 
term by some proceeding in the nature of an audita querela. 
That would be a most litigious mode of getting a new trial. I 
incline to think the grant of the new trial was a nullity, because 
effectual compliance with it at any time after that term was impos- 
sible, and, therefore, it could never take effect—See Gaines v. 
Daily, 1 J. J. Marshall, 478. If the court had continued the 
motion, so as to retain its jurisdiction and contro! of it, with an 
intimation to Edwards that, if before the next term he should 
pay the costs, a new trial would be granted, and the costs being 
accordingly paid, the new trial had been granted at the next 
term, all would have been consistent and right. Or, if the court 
had required him to confess judgment for the costs, and theo 
granted the new trial, the question would have been free from 
the present objection. 

3. The order granting this new trial was, as I think, erroneous 
in another respect. ‘The new trial was granted after judgment, 
and it was granted only as to part of the matter of controversy. 
Upon this point I have looked at the case of Stephens v. Brod- 
nax & Newton, 5 Ala. 258. I have nothing to say against what 
was decided there, but I must dissent fro:n what was said. It 
was said that the court might, with the assent of the parties, di- 
rect a judgment to be entered as to part, and a_ new trial had 
as to other matters in controversy. Ifthe court had said that 
the party asking the new trial might be required to stipulate on 
record to admit part of the demand, or part of the facts at the 
next trial, I could find no objection to it. But that is a very ; 
different thing from the practice of rendering several judgments 
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in the same suit, each one for a separate part of the matter in 
controversy. If such a practice can be permitted, then there 
must be an execution from each judgment, and in the event of 
writs of error, there must be one from each judgment, or other 
principles are to be violated. ‘To a practice which must be pro- 
ductive of such an increase of costs of suit and litigation, I can- 
not assent. 

I do not question the right of the Circuit Courts to impose 
terms, when they grant continuances or new trials, but this must 
not be done so as to violate judicial policy in any respect, and 
more particularly that policy which aims to prevent unnecessa- 
ry costs and litigation. If all the litigation that may grow out 
of the execution of process from one judgment in a suit, such 
as trials of the right of property, &c., is to be multiplied several 
times, according to the number of judgments that might be ren- 
dered under such a practice, this, I think, is an evil sufficient to 
deter us from sanctioning it. The practice in England was that 
motions for new trials were always made before judgment, and 
the judgment was never entered until the motion was disposed 
of. I believe the same practice prevails in Massachusetts, and, 
doubtless, it would be good here. _ Under and consistently with 
this practice, it was held in England, that, as a new trial was 
not matter of right, it might be restrained to a single point.— 
Hutchinson v. Piper, 4 Taunt. 555. The like has frequently 
been held in Massachusetts.x— Winn v. The Columbia [nsurance 
Co., 12 Pick. 279; Williams v. Henshaw, ib. 378; Robins v. 
Townsend, 20 ib. 345. Under such a practice, it might be 
right to grant a new trial as to one item in controversy, or even 
as to part of the sum recovered by the verdict on an entire cause 
of action ; but upon that practice, I apprehend that there could 
not be two or more distinct judgments in the same suit, but that 
the judgment would await the last verdict and then be rendered 
for the wuole amount. Here, we have pursued a practice of 
granting new trials after judgment. The effect of this must not 
be overlooked. In the first place, it is perfectly clear, that if a 
new trial be granted generally, that sets aside the judgment, or if 
granted for part of the sum recovered by the verdict, the judg- 
ment is set aside to that extent at least, and here a new question 
growing out of a departure from the safe and well known com- 


mon law practice arises. ‘These questions are often extremely 
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embarrassing. Upon the principle that a judgment is an entire 
thing, it cannot be severed, so as to authorise one execution for 
one part and another for another part. ‘That would be to in- 
crease costs and litigation, which the common law abhors. I, 
therefore, think, that when the Circuit Court may be disposed, 
in its discretion, to grant a new trial as to one fact, or as to part 
of what is recovered by the verdict, and this is done, under our 
practice, after the judgment is rendered, the judgment should 
be set aside entirely, and the cause continued to await the second 
verdict. Or, as it must necessarily all occur at the same term, 
the judgment entry might be struck out and the cause continued 
on the verdict and order for a new trial, as to one point, or part 
of the demand sued for, to await the second verdict. But if, 
hereafter, a case should come before us, in which, after judg- 
ment, a new trial has been granted as to one point, or as to part 
of the sum recovered by the verdict, and the court has left the 
judgment unaltered and on its face in full force, the question 
will arise, whether, as it has been in effect set aside as to part, 
it is not wholly annulled. That question will be decided when 
it may come before us. I am aware that there are cases, par- 
ticularly in Kentucky and Mississippi, which are inconsistent 
with some parts of this opinion. I will only add that they were 
fully considered. 
Let the judgment be affirmed. 


DARGAN, C. J.—The practice of granting continuances 
and new trials as to part of a demand sued for, on condition of 
suffering judgment to be rendered for the residue, has prevailed 
to some extent in some parts of the State, and seems to have 
been countenanced by this court in the case of Stephens v. 
Brodnax & Newton, 5 Ala. 258, but I think ita departure from 
the weil settled principles of law, and productive of much more 
injury than benedit. I need not cite authority to prove, that if 
a party brings his suit for part of his demand only, as if he sues 
for one item of an account, when the account consists 01 several, 
and recover judgment for this portion of his demand alone, he 
could not be permitted afterwards to sue for the other items of 
the same accouut, for the law will not tolerate the splitting up a 
demand into several distinct suits, thus increasing litigation ; 
and I cannot well see the difference between this and allowing, 
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under the sanction of the court, a judgment for part of the de- 
mand, and continuing the cause for the purpose of litigating the 
residue. Indeed it may be well questioned what the legal ef- 
fect of a judgment for part may be. The object of the suit is 
to recover a judgment for the demand sued for. When, there- 
fore, a judgment is rendered, the writ, it may be said, has per- 
formed its office, and the suit at an end, except as to the execu- 
tion of the judgment; and it may be well to inquire what effect 
the plea of former recovery might have, if pleaded to the residue 
of the cause of action that has been continued by the court. I 
do not, however, intend to express any opinion upon the ques- 
tion I have supposed, but have adverted to it only, for the pur- 
pose of showing the results that may grow out of such a prac- 
tice. But this is by no means all. In the future progress of 
the cause, there may be two distinct judgments, out of which 
litigation may grow, and the expenses greatly increased to both 
parties. It may be said that the demand would never be split 
into separate judgments, but with the assent of both parties, and 
if they assent to it, they voluntarily assume the risk of more ex- 
pensive litigation, and should not be heard to complain. But 
it is to the interest of the community, as well as to the parties 
themselves, not to increase the litigation of the country, and a 
practice that is calculated to produce such a result ought not to 
be indulged. ‘The courts can always, in the exercise of their 
discretion, impose terms, as a condition upon which a new trial 
will be granted, or the continuance of a cause allowed, but the 
terms should not be the rendition of judgment for part of the 
demand sued for, whilst the cause is continued in court for the 
purpose of litigating the residue. 


CHILTON, J.—I agree in the result of this cause, for the 
reason that the sueing out of the writ of error, before complying 
with the condition upon which a new trial was granted, amounted 
to a waiver of such new trial.—Hale v. Walker, 16 Ala. 26; Ste- 
phens v. Brodnax & Newton, 5 ib. 258. As this view is decis- 
ive of the case, it is unnecessary for nre to say more ; but lest iny 
silence should be construed into an approval of what my brethren 
have said beyond this, 1 deem it proper to add, that in my opinion 
there is no necessity for departing from the practice of requiring 
parties, who admit a portion of a demand to be justly due, to 
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confess a judgment for that portion, or even to pay it as a con- 
dition for granting a new trial, or a continuance. Such terms 
should be left within the discretion of the primary court, which 
can usually make them available in the futherance of the justice 
of the cause. I concede that the court has not the power to 
split up demands as a matter of legal right, but can in the impo- 
sition of terms require the party asking a new trial to submit to 
such terms as a condition, upon which it will be awarded, and it 
is well settled, no writ of error will lie for the purpose of review- 
ing the exercise of such discretion.—4 Ala. 315, and cases cited. 
That such practice may sometimes operate to increase litigation 
cannot be denied; oa the other hand, however, it often prevents 
a failure of justice by securing the payment of a portion of the 
demand which delay might render hopeless. But I do not feel 
oyself at liberty to treat the right of the court to impose such 
terms as an original question. I regard it as the established 
practice, and am for adhering to the maxim ‘‘cursus curiae est lex 
curiae.” 

I deem the practice of granting new trials upon conditions to 
be performed after the court adjourns, as upon the payment of 
cost by a given day, also, too well established by the primary 
courts, as well as substantially sanctioned by this court, now to 
be disturbed. ‘The difficulty, under which my brother Parsons 
labors, is removed by the fact, that in such cases, the cause ne- 
cessarily stands over until the next term, so that the court may 
definitely determine whether or not the condition has been 
performed.—See Reese v. Billing, 9 Ala. 263; Stephens et al. 
v. Mansony, 4 ib. 317; Martin v. Chapman, 1 ib. 278. 


~——~~—_—arrsnrnrenerereeaeeeeeeeeeeo 


MAULDEN, MONTAGUE & CO. ws. ARMISTEAD, 


Ex’r, ET AL. 


1. Where the contract in respect to a chattel passes neither the legal 

_hor equitable title, a court of equity will not enforce its specific exe- 
cution aguinst a subsequent assignee of the legal title, although 
he has acquired it with notice. 
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2. A. conveyed to S. certain real and personal property, together with 
his then growing cotton crop, on the trust, that if the proceeds of 
the property, other than the crop, should prove insufficient to satisfy 
certain debts due by him to C., “then whatever may remain due 
thereon shall be paid by the trustee (S.) out of the crop &c., and that 
out of the same crop he shall pay to M., M. & Co. a bill for two thou. 
sand dollars, drawn by A.on said M., M. & Co . and by them accepted 
on the faith of the crop &c., and also pay to the same firm the 
amount due by the said A. on his account current,” &. The deed 
then provides, after the discharge of “the debts already directed to 
be paid out of the sales of the crop,” &c., for the payment of other 
creditors in the order in which they are named: Held—That there is 
nothing in the deed to show that A. intended to create a preference, 
as between C. and M., M. & Co., so far as the proceeds of the cotton 
are concerned, and those proceeds not being sufficient to discharge 
the balance due to C., after the other property conveyed had been 
exhausted, and the debts due to M , M. & Co., they should be ratably 
distributed between them. 

. Where the injunction of an entire judgment at law has in the first 
instance been properly granted, and the answer shows that the com- 
plainant is entitled to some relief, though not to the extent claimed 
by the bill, the injunction may be dissolved in part, or continued on 
such teims as will ensure ultimate justice between the parties; but 
to authorise such dissolution, or arequirement that the complainant 
pay a portion of the judgment into court as a condition to the 
continuance of the injunction, the answer should show explicitly the 
amount which the plaintiff at law is in equity entitled to receive. If 
this be not done, and there is no danger of the debt being lost by 
continuing the injunction, it should be retained until the final hearing. 


w 


Error to the Chancery Court of Marengo. Tried before 
the Hon. J. W. Lesesne. 


Tuts bill was filed by the plaintiffs against the defendants in 
error, one of whom is William Armistead, the executor of 
James Semple, deceased. It alleges that om the 25th of Feb- 
ruary 1842, Robert B. Armistead was indebted to the com- 
plainants by account, in the sum of $1900, and that on that day, 
they accepted, for the accommodation of the said Robert B., 
his draft on them for $2000, payable one hundred and twenty- 
five days after date, upon the express promise and hypotheca- 
tion by him of his crop of cotton to be raised that year, as a 
means both of indemnifying them against loss by reason of 
such acceptance and of paying them the amount which he then 
owed tiem; that on the 30th July 1839, the said Robert B. 
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made a deed of trust to George W. Semple and James L. 
Price, by which he conveyed to them his plantation and about 
forty slaves for the purpose of securing the payment of debts 
due by him to Hugh Campbell, of Virginia, for which William 
Armistead and James Semple were liable as his securities, with 
power of sale whenever judgment should be recovered against 
said securities; and that on the 17th March 1842, the said 
Robert B. executed another deed of trust to James Semple, by 
which he conveyed to him a house and lot in Greensboro’, sev- 
eral slaves, all his horses, mules, cattle, corn, provisions, plan- 
tation utensils, furniture, and the crops growing or to grow du- 
ring that year on his plantation, &c.—also the plantation and 
slaves conveyed by the deed of the 30th July 1839. This 
deed is made an exhibit to and a part of the bill, and contains - 
the following stipulation: ‘that if the proceeds of the sales of 
the property above mentioned as conveyed to secure the debts 
due to Hugh Campbell, should prove insufficient to satisfy the 
debts, then whatever may remain due thereon shall be paid by 
the trustee (Jas. Semple) out of the crop to be raised the pre- 
sent year on the plantation conveyed to secure those debts, or 
out of any property hereby conveyed, and that out of the same 
crop, he shall pay to Maulden, Montague & Co. a bill for two 
thousand dollars, drawn by Robert B. Armistead on said Maul- 
den, Montague & Co., and by them accepted on the faith of the 
crop of cotton to be raised the present year, believed to be dated 
the 25th Feb. 1842, and payable une hundred and twenty-five 
days after date, and also pay to the same firm the amount duc 
by the said Robert B. on his account current—say $1900 or 
$2000; and further, that having discharged the debts already 
directed to be paid out of the sales of the crop to be grown and 
any property hereby conveyed, the said trustee shall sell, ac- 
cording to his discretion as to the time and manner of sale, as 
much of the property conveyed as may be necessary to pay the 
following debts,” &c. in the order named in the deed. ‘The 
bill also alleges that one hundred and fifty-five bales of the cot- 
ton raised on the plantation in 1842, were shipped to them by 
the said James Semple and sold by them for the sum of $3,878 
13, which sum they applied to the payment of the said accept- 
ance and the account due to them by the said Robert B.; that 
the property conveyed by the first deed had been sold by the 
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trustee for between $19,000 and $20,000, and all that em- 
braced by the other deed, except the cotton, for $5631, and 
that those amounts, together with payments made by Robert B. 
Armistead, had fully discharged the debts due to the said Hugh 
Campbell; and that notwithstanding this, and the hypotheca- 
tion of the crop to the complainants to indemnify them, &c., the 
executor of the said Semple had sued and obtained a judgment 
against them for the proceeds of the cotton crop and his execu- 
tor was about to enforce the same. ‘The bill further alleges 
that it was the intention of Robert B. Armistead, by the deed of 
the 17th March 1842, to give them priority of payment out of 
the proceeds of the cotton crop, and if the deed does not do so, 
it has occurred by mistake, and the deed should be reformed, &c. 

There are other matters stated in the bill, but they are not ne- 
cessary to an understanding of the opinion. ‘The prayer of the 
bill is for an injunction, a specific performance of the parol con- 
tract with Robert B. Armistead, and general relief. 

The answers of the defendants admit the indebtedness of 
Robert B. Armistead to the complainants as alleged, and the 
execution of the deeds—also the sale of all the property except 
the cotton, by the trustee, but insist that after the application of 
the proceeds to the payment of the debts of Hugh Campbell, a 
balance still remains due of about $5000. They deny that the 
cotton crop was hypothecated as alleged, or that the deed of the 
17th March 1842, did in fact or was intended to give the com- 
plainants priority gf payment out of the proceeds of the cotton, but 
on the contrary, insist that the residue of the debt due to Camp- 
bell, after exhausting the other property, was to be paid out of 
those proceeds before the complainants were entitled to any 
thing. An injunction having been previously granted, the de- 
fendants, on the coming in of their answers, moved to dissolve 
the injunction, which motion was sustained by the chancellor 
and the injunction accordingly dissolved. From the order of 
dissolution, the complainants appealed, and they now assign it 
as error. 








Mannine and Brooks, for the plaintiffs in error: 

1. ‘The object of the bill, (says the chancellor,) according 
to its prayer, is, first, especially to execute the alleged parol con- 
tract, by which the complainants charge that the crop of cotton 
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was hypothecated to them, and secondly, if necessary to that end, 
that the trust-deed of the 17th of March 1842, be reformed and 
corrected so as to carry out said contract, and the purpose, in- 
tention and understanding of Robert B. Armistead (the grantor,) 
when he susade the same, @. e. the deed.” “It certainly (pro- 
ceeds the chancellor.) can require neither argument nor authori- 
ty to show that we are not at liberty to look ouside of the deed, 
or to any prior parol contract, not made a part of it by express 
reference, in order to ascertain the meaning of the deed and the 
intention of the parties.” We think ‘it can require neither argu- 
ment nor authority,” to maintain the exact reverse of this doc- 
trine. What need would there be to reform the deed at all, if 
“the intention of the parties” were already expressed in it? And 
how is that intention to be carried out, and the fraud of the wri- 
ter prevented, or his mistake corrected, (one or the other of 
which is charged in this bill, as well as a knowledge by the de- 
fendants of the prior hypothecation,) unless we can go out of 
the deed to prove the intention which is not expressed in it? 

2. To the argument that whether complainants are the first 
prefered creditors by the deed, or are entitled to only a pro 
rata share of the trust fund, still they have a right to a contin- 
uance of the injunction, the answer not disclosing what amount 
of the money in controversy, the respondent is entitled to, the 
chancellor says, there are three ‘“‘conclusive answers:” 

1. ‘‘It is an attempt to play fast and loose at the same time; 
to blow hot and cold with the same breath,” &c. 

Is it a new idea in equity courts, or a thing of infrequent oc- 
currence, to grant to a plaintiff, upon his general prayer “ such 
further, or other relief,” as may suit his case, less than he thinks 
he is entitled to? If we err in the opinion that complainants 
are the first prefered creditors, or were intended so to be, can 
the court not protect them from being compelled to pay over 
so much as they really have a right to retain? 

2. The chancellor says, it is the duty of the complainants to 
show to what extent they are entitled to the contiaued interpo- 
sition of the court. They have done all they can to show this, 
by being exact and precise in all their statements of dates and 
amounts, so far as they are concerned. The only difficulty 
in this point of view arises from the want of precision in the an- 
swer about matters within respondent’s own knowledge.—Sec 
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as an authority on this point, Rembert et al. v. Brown, 17 
Ala. Rep. 667. 

The 3d reply of the chancellor is, that the bill contains no 
offer to pay to defendant what niay be due to him. Such an 
offer is necessary only when the bill admits an indebtedness. 
Here an indebtedness to any extent is denied.—Nelson & Hatch 
v. Dunn, 15 Ala. 501. Besides, this is in effect a bill for an 
account, and in such a case, an offer to pay is not necessary.— 
Nelson & Hatch v. Dunn, supra. Moreover, if the omission of 
such offer were a defect, leave to amend, by inserting it, ought 
to have been granted before a dissolution of the injunction.— 
Calhoun, by next friend, v. Cozzens, et al., 3 A‘a. 498. 

3. True, the respondent, in the most positive manner, denies 
that there was any hypothecation, or promise, made of the cotton 
crop, to Mauldin, Montague & Co. when they accepted for Robt. 
B. Armistead his draft for two thousand dollars, although they 
in their bill, and he in the letter, of which they make an exhibit, 
say there was. [But then, the respondent also says, that M., M. 
& Co. accepted the draft for said Robert in the city of Mobile, 
when he was on his way back from Texas, and while respondent 
was in Greene county, (about 150 miles off,) and he does not 
pretend that he had any information from any person, on the 
point. Positive, therefore, as is his denial of a transaction, of 
which he could not have any knowledge, the court can give it 
no more credit or weight than a declaration of his belief on the 
subject, and a denial upon even information and belief, against 
the averments upon knowledge of the bill, does not authorise a 
dissolution of the injunction.—Calhoun v. Cozzens, et al., supra. 
Nor can any allegations of the answer that are not responsive to 
the bill be regarded upon this motion. —Rembert et al. v. Brown, 
17 Ala. 667. And if they could be, as respondent does not 
seek to reform the deed, but claims under it as it stands, nothing 
shat he as a defendant has said, or could say and prove, would 
>ffect the interpretation of the deed. 

4. What now is the meaning of the deed, and the rights of 
the parties under it, as it stands, and without being reformed? 
We say, first, the Campbell debt is not entitled to priority of 
payment, over the amount due to M., M. & Co., for although 
the former is the debt first mentioned, there is no direction to 
the trustree to pay that first, but almost a direct instruction not 
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todoso. Because, after mentioning and providing for both the 
balance that may be due to Campbell when he shall have receiv- 
ed the proceeds of the trust-deed of July 1839, and the amount 
due to M., M. & Co. upon their acceptance and account current, 
the deed proceeds to declare, ‘that having discharged the debts 
already directed to be paid out of the sales of the crop to be 
grown, and any property (thereby) conveyed,” the trustee shall 
pay the debts subsequently mentioned, beginning with the next, 
which was due to one Zarah Stubbs, ‘‘in the order in which 
they are enumerated, and giving priority to them according to 
that order.” What can be more clear than the precedent debts 
were not to be paid in that order, and, therefore, that the balance 
due to Campbell was not to be first paid ? 

To the argument of the solicitors for the defendants, that be- 
cause the plantation and most of the slaves by which the cotton 
crop was afterwards chiefly made, had been conveyed by the 
deed of 1839, to secure payment of the debt to Campbell, there- 
fore the crop should be appropriated in the same way, it is sufli- 
cient to reply that the deed of 1839 gave no right of possession 
to the trustee except upon a future contingency, and did not con- 
vey this crop, and we do not understand how the fortunate credi- 
tor, who has already one security, is, therefore, entitled to an- 
other as against other creditors less favored. 

Secondly—is, then, the balance due to Campbell, and the 
amount due to M., M. & Co. to be paid part passu? In rela- 
tion to a part of this amount, we admit they are. But the amount 
of M., M. & Co’s. acceptance for two thousand dollars is enti- 
tled to priority of payment out of the cotton money. For, in 
relation to this amount and when it is first mentioned, the deed 
not only designates the crop of cotton, as the particular source 
from which it is to be paid, (failing which, it was to be discharged 
out of any of the property conveyed,) but mentions also that the 
draft ‘was by them accepted on the faith of the crop of cotton.” 
Effect must, if possible, be given to every word used in an in- 
strument solemnly made. For what purpose, (the law presumes 
there was some,) could the language last quoted have been used, 
in the connection in which we find it, but as a recognition by 
the grantor, and notice to the trustee and beneficiaries, of M., M. 
& Co’s. prior right, (whether it were created as they say, by 
express hypothecation or otherwise,) to be paid the amount re- 
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fered to out of the proceeds of the cotton? If this is not the 
meaning of the clause, it is useless for any good purpose, and 
operative only to show that while the grantor recognised this 
prior right, he and the others concerned in concocting the deed 
had defeated it, by requiring a part of the money which should 
have gone to M., M. & Co. to be paid upon the debt to Camp- 
bell; a fraud which could have been perpetrated as well with- 
out, as with the open acknowledgement of it upon the records 
of the country. But the law will not impute, nor do we, such 
shameless want of good faith; on the contrary, we say this phra- 
seology was used for the purpose of recognising and giving ef- 
fect, if necessary, to the prior obligation of the grantor, and the 
reason why this was not more explicitly done, was because he 
probably thought at the time that the trust-fund was sufficient to 
pay both debts. Observe, itis not necessary for us to show, as 
against these defendants, who claim only under and according to 
the deed, that M., M. & Co’s. interest in the cotton, at the time 
of the acceptance, was so perfecta legal right, that they could 
afterwards take and hold the cotton by legal proceedings, even 
as against Robert B. Armistead. The deed is, in one sense, a 
voluntary instrument, not made up on any new consideration, 
and the grantor’s will, as collected from it, is the law to those 
who claim under the deed as it stands. We say then, that even 
if the original right of M., M. & Co. were imperfect, yet it be- 
came fixed and perfect by the deed. For when, in the first 
place, after directing the amount of the draft to be paid out of 
the proceeds of the cotton, the grantor adds that it was accept- 
ed by the complainants on the faith of that crop, he in effect ad- 
mits that it was done only upon sucha reliance, induced by him, 
upon the cotton crop as the specific source from which they 
were to be indemnified, as that it would be a want of good faith 
to disappoint them. And this, when incorporated in the deed, 
is a sufficient notice to the trustee of their right, and a direction 
to respect it accordingly. 


Murpny and Sempe ze, for the defendants: 

1. The injunction was properly dissolved, as was intimated 
by the court, if nothing was due M., M. & Co., by the con- 
struction of the deed of 1842. 

2. Suppose that by the construction of the deed of 1842, it 
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shall appear that as to a part of their demands, M., M. & Co. 
were placed on the same or an equal footing with Campbell— 
then the injunction was properly dissolved, because it would 
appear that something was due on the judgment; that it must 
have been known that something was due on it by complainant 
at the time of filing his bill; that no efforts have been made by 
complainant to ascertain how much, and that he had the means 
of ascertaining it, if he had chosen todo so. He offers nothing 
in his bill, although he speaks of a previous offer to compromise, 
and thus fails to prepare himself to enter with clean hands and 
a clear conscience into a court of equity. He who seeks equity, 
must do equity. 

3. It will not do to say, in answer to the above, that the bill 
expressly denies that any thing is due, and therefore it would be 
absurd to offer to pay any thing. ‘The complainant takes the 
responsibility of construing the deed, and his failure to construe 
it correctly will nothelp him. If doubtful, he should have sub- 
initted it to the court, and accompanied by an offer to pay, 
which might have aided him. 

4. Even supposing the complainants to be entitled in equity, 
under the terms of the deed of 1842, to retain the whole of their 
demands, or claims, yet the injunction should have been dis- 
solved; for on the bill and answer it does not appear that their 
claims amount to more than $3,900, while as to this amount, the 
answer denies a portion of the indebtedness, to the extent of $750, 
which must have been upon the knowledge of the respondent, for 
he afterwards alleges that he paid it himself. This would reduce 
the claims or demands of M., M. & Co. under the deed, to $3,150, 
and thus the bill and answer show a clear balance in the hands 
of the complainants to which they have no possible claim, of the 
difference between $3,150, and amount of sales $3,850, say 
$700, with interest for seven or eight years, due on a judgment 
at law, and enjoined, without an offer to pay it. 

5. Asto the construction of the deed of 1842, it is clear that 
the most favorable construction which can be given it for com- 
plainant, would only place the bill of exchange on the same 
footing, as to the proceeds of the cotton crop, as the remainder 
of Campbell’s debts, after the application of the proceeds of the 
deed of 1839, and the other property conveyed in the deed of 
1842; for the terms of the deed direct the payment of Camp- 

















— 











JUNE TERM, 1850. 509 











Maulden, Montague & Co. v. Armistead, Ex’r, et al. 





bell’s debt out of the proceeds of all the property, cotton crop 
included, and the payment of M., M. & Co.’s bill out of the 
‘same crop” alone, aad no particular fund is designated for the 
account current of $1,900, which would strongly imply that the 
$1,900 is postponed to Campbell’s debt, as well as the bill; 
the account current being thus only prefered to the class com- 
menciog with Zarah Stubbs. 

6. If the terms of the deed would, irrespective of the recital, 
“accepted on the faith, &c.,”" give an equal interest in the cot- 
ton crop in proportion to the amount of the remainder of the 
debts of Campbell, after applying the other property to them, and 
the amount of the bill of exchange to Campbell’s debts, and 
M., M. & Co.’s bill of exchange, then the recitals should 
not be permitted to control this construction; for the induce- 
ment to secure Campbell’s debt on the cotton crop is also 
recited, the previous conveyance of the subject matter out of 
which the cotton is to issue, (the lands and slaves,) to secure 
Campbell’s debt, and is quite as strong and equitable as the in- 
ducement to secure the bill on the cotton crop. 

7. The deed does by its terms plainly prefer Campbell’s 
debts to M., M. & Co.’s, not only as to the account current, but 
as to the bill of exchange. 

8. The view taken in the sixth point does give effect to the 
words recited—* on the faith, &c.’’—and the views of the sev- 
enth point are not inconsisteat with an effect to them for the pre- 
ference to the bill of exchange over the account current, and the 
Zarah Stubbs class would be a sufficient effect. 

An objection was made to the answer, as to the amount re- 
maining due on Campbell’s debis—‘‘about five thousand dol- 
lars.” This objection can only be made properly by way of 
exception, and the answer having been received without excep- 
tion, for this uncertainty, it is accepted, as sufficiently certain. 


DARGAN, C. J.—We will first examine the right of the 
complainants to retain the proceeds of the crop of cotton raised 
by Robert B. Armistead in the year 1842, in opposition to the 
deed executed by him to James Semple on the 17th day of 
March, 1842; and then we will endeavor to ascertain their 
rights under thatdeed. If we can come to correct conclusions 
on these questions, we then can see whether the chancellor 
erred in dissolving the injunction. 
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That the deed executed by Robert B. Armistead, on the 17th 
day of March 1842, was valid and conveyed to him the legal 
title to the cotton, is not an open question ; it was so decided in 
the case of Maulden, Montague & Co, v. Armistead, 14 Ala. 
702. But the bill alleges that Robert B. Armistead was in- 
debted to the complainants in the sum of nineteen hundred dol- 
lars, and that in consideration that the complainants would accept 
his bill for two thousand dollars, payable to William Armistead, 
and due at one hundred and twenty-five days from date, he on 
the 25th day of February 1642, promised and hypothecated to 
the complainants his crop of cotton, to be grown that year, and 
to send it to them, when gathered and prepared for market, for 
sale and for the payment and reimbursement to them both of 
the amount of said nineteen hundred dollars and the amount of 
said bill, together with the usual commissions for accepting and 
paying the same. Does this contract give to the complainants 
an equitable right to the cotton, made by Robert B. Armistead 
in the year 1842, that a court of equity will enforce against the 
legal title? Iam clearly of the opinion that it does not. The 
only ground upon which the complainants could contend that their 
title should be prefered in equity, is that Semple, having notice 
of the contract between Robert B. Armistead and themselves in 
reference to the cotton, at the time the deed was executed, a 
court of equity ought specifically to enforce it. But the gene- 
ral rule is not to enforce the specific execution of a contract 
respecting goods or chattels. Indeed it will never be done, 
where compensation in damages for a breach of the contract 
would furnish a complete remedy.—2 Story Eq. § 718. There 
may be cases found where a court of equity will decree a spe- 
cific performance of a contract in relation to personal property, 
where the remedy at law would prove unavailing or incomplete. 
See Clack v. Fliai et al., 22 Pick. 231. But I apprehend that 
such contracts only will be enforced, as convey a specific legal 
or equitable title to the chattel in favor of the party seeking to 
enforce it. If the contract gives no legal or equitable title to 
the goods, a court of equity cannot decree a specific execution 
of it against an assignee, even with notice. Now at the time of 
entering into this contract, the cotton was not im esse, nor did 
the contract give to the complainants any interest in the land 
upon which thé cotton was grown, nor in the slaves by whose 
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labor it was cultivated. They then took no title to the cotton, 
nor any lien upon it. They could only acquire a title, by the 
terms of their contract, after the cotton was gathered and shipped 
to them, consequently, the legal title to the cotton, acquired by 
Semple under the deed of the 17th of March 1842, cannot be 
defeated by the contract set forth in the bill, nor can the com- 
plainants claim any interest in the proceeds of the cotton in op- 
position to this deed. 

2. We next must ascertain what interest the complainants 
take in the cotton under or by virtue of the deed. It appears 
that Robert B. Armistead, being largely indebted to Hugh 
Campbell, of Virginia, upon which William Armistead and 
James Semple were securities, for the purpose of securing this 
debt and protecting his securities, on the 30th day of July 1839, 
executed a deed of his land and a large number of slaves, con- 
veying them to trustees, with power to sell the same, whenever 
the said Hugh Campbell should recover a judgment against the 
said securities, or either of them, on any portion or all of said 
debt, and from the proceeds to pay such judgment and all costs. 
The property remained in that condition until the L7th of March 
1842, when the said Robert B. executed another deed, where- 
by he conveyed to James Semple other slaves, a house and lot 
near Greensboro’, his horses, mules, farming utensils, &c., to- 
gether with the crop that might be raised on the plantation du- 
ring the year 1842, with all his stock of cattle and hogs, upon 
trust to secure the debt due to Hugh Campbell; but if the pro- 
ceeds of the property when sold should not be sufficient to pay 
said debt, then the trustee was directed to pay the residue out 
of the crop, to be raised that year, and out of the same crop to 
pay to the complainants a bill for two thousand dollars, which is 
the same bill described in the pleadings, and which, the deed 
recites, was accepted by Maulden, Montague & Co. on the faith 
of the crop of cotton, to be raised that year by the grantor, and 
also to pay the same firm nineteen hundred or two thousand 
dollars, due by account to them by the said Robert B., and, af- 
ter having discharged said debts, then to pay certain other spe- 
cified creditors in the order named in the deed. ‘The defend- 
ants insist that they were prefered creditors, not only in regard 
to the property conveyed by the two deeds. but if that should 
prove insufficient to pay the entire debt to Hugh Campbell, 
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then the residue of his debt was to be first paid from the crop 
raised in the year 1842; and the complainants contend that their 
debts were to be first paid out of the cotton crop raised that 
year, whether the other property was sufficient to pay the entire 
debt to Hugh Campbell or not. 

It is manifestly clear that all the property conveyed by the 
deeds, except the crop of cotton to be raised in the year 1942, 
was appropriated by the deeds, in the first instance, to the pay- 
ment of the debt due to Campbell, and no other creditor could 
claim to participate in the trust funds arising from the sale of 
this property, until his debt was extinguished. But in refer- 
ence to the crop of cotton to be raised that year, the deed con- 
templates that it shall be applied, not only to the extinguishment 
of the residue of the debt that.might remain due to Campbell, 
but also to the payment of the debts due to the complainant. 
But which debt shall have priority in payment from the crop, 
we cannot ascertain from the deed. It is clear, we think, that 
the grantor supposed that, with the property conveyed and the 
cotton to be raised, the debts due to Campbell and to the 
complainants would be entirely paid. This may have been the 
reason why he did not declare which debt, as between Camp- 
bell and the complainants, should be first paid. But he has not 
declared a preference, nor directed which of these creditors 
should be first paid from the proceeds of the cotton, and this 
fund has proved insufficient to pay both. Under such circum- 
stances, a court of equity can only make a pro rata distribution 
of the fund ; it certainly will not create a preference, for equality 
is equity. If a preference is created by a debtor in favor of a 
particular creditor, it must be allowed and enforced, but then 
the party, claiming such preference, must show from the instru- 
ment creating the trust that such preference was intended. If 
that be not shown, the court can only act on its own principles 
of equity, and make an equal distribution of the funds amongst 
all the creditors secured thereby. This is the principle that 
must govern in the distribution of the proceeds of the cotton 
between Campbell and the complainants, for we do not see that 
Robert B. Armistead, by his deed of the 17th of March 1842, 
created a preference between them, as to the crop of cotton, and 
consequently we can allow none. We come then to the con- 
clusion that the complainants do take an interest under the deed, 
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which is, that the crop of cotton, raised in the year 1842, should 
be applied pro rata between their debt and the residue of the 
debt that may remain due to Campbell, after applying all the 
other property, conveyed by the two deeds, to its payment. 

3. The last question to be examined is whether the injunc- 
tion should have been retained until the final hearing, The 
judgment at law is for the proceeds of the cotton, raised on the 
plantation of Robert B. Armistead, iu the year 1842. The 
cotton was shipped to the complainants by the trustee, James 
Semple, and after it was sold, the complainants refused to pay 
over the money, but claimed the right to retain it in satisfaction 
of debts due them. It is alleged in the bill that other property 
conveyed by the two deeds has been sold and the money ap- 
plied to the debt of Campbell, which the complainants charge to 
be paid and satisfied. The answer admits that the other pro- 
perty has been sold and the money applied to Campbell’s debt, 
but states that there yet remains due about five thousand dol- 
lars. As the cotton was to be applied to the payment of the 
debts due to the complainants and to the residue of the debt 
due to Hugh Campbell, pro rata, if the other property was in- 
sufficient to satisfy them in full, it is clear that the injunction 
was properly granted in the first instance; for if the entire debt 
of Campbell was paid as the-bill alleges, then the complainants 
would be entitled to the whole of the cotton, for their debts 
amount to more than the proceeds of the cotton, and a court of 
equity will restrain the execution of a judgment at law, when the 
defendant would be entitled, upon paying it, to file his bill 
against the plaintiff and recover of him the same money. But 
the answer denies that the debt to Campbell is paid in full, and 
states that there is still due to him about five thousand dollars. 
When an injunction has been properly granted, it should not be 
dissolved unless the answer clearly and explicitly denies the 
equity of the bill.—See Rembert & Hale v. Brown, 17 Ala. 667, 
and cases there cited. If the answer shows that the complainant is 
entitled to some equitable relief, but not to the extent claimed 
by the bill, the injunction may be dissolved in part, or continued 
upon such terms as will ensure the ultimate ends of justice be- 
tween the parties. So, if it appear that a part of a judgment at 
law only should be enjoined, the injunction may be perpetuated 
as to such part, and dissolved as to the residue.-—Lyes v. Hat- 
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ton, 6 Gill & J. 122; Bell v. Cunningham, 1 Sumner, 89. 
Now if the answer had clearly and explicitly shown the precise 
amount which the plaintiffs at law were entitled to collect upon 
the judgment, the chancellor might have required the complain- 
ants to pay this amount into court, as a condition upon which 
the injunction would be retained, or he might have dissolved 
the injunction in part, and continued it as to the residue. But 
to dissolve an injunction as to part of a judgment at law, or to 
require the complainants to pay a portion of the judgment into 
court, as a condition for continuing the injunction until the 
hearing, the answer ought to show explicitly the amount which 
the plaintiff at law is in equity entitled to receive. If this be 
not done, and there is no danger of the debt being lost by con- 
tinuing the injunction, it ought not to be dissolved until the final 
hearing. Wecannot ascertain from the answer in this case how 
much the respondents will be entitled to recover of the com- 
plainants upon a final settlement of the accounts and the execu- 
tion of the trust, for it is uncertain how much of the debt due 
to Hugh Campbell is still unpaid. We, therefore, think that 
the chancellor erred in dissolving the injunction. His decree 
must be reversed and the injunction here reinstated. Hereaf- 
ter, when it shall appear how much is due to Campbell, and how 
much the complainants are entitled to retain in their own hands, 
the chancellor may make such order or decree, even before the 
final hearing, as will protect the rights of all the parties in 
interest. 

Let the decree dissolving the injunction be reversed, and the 
injunction here reinstated. 


POOL vs. HARRISON. 


1. Where a party surrenders the possession of personal property to an 
administrator as assets of the estate. and without objection suffers it 
to be distributed as such under an order of the Orphans’ Court, he is 
estopped, as against the administrator, from afterwards asserting a 
claim to the property; and whether such surrender was on the de- 
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mand of the administrator or voluntary, or whether the administrator 
had previously regarded the property as assets and returned it in his 
inventory, or not, can make no difference. 

2, A party cannot be allowed tu go behind an estoppel and insist upon 
the validity of the claim on which the estoppel operates. 

3. A bequest of property in trust for certain slaves, whom the testator 
attempts by his will to emancipate, is void, and the property thus 
bequeathed falls into the general residuum of the estate for distri- 
bution. 

4, It is within the discretion of the primary court to allow a party, to 
whom interrogatories have been propounded under the statute, to 
answer after the expiration of sixty days from the service, or to 
amend his answers, and its action thereon will not be reviewed. 


Error to the Circuit Court of Dallas. Tried before the 
Hon. Nathan Cook. 


Tits was an action of detinue instituted by the plaintiff against 
the defendant in error to recover certain slaves. The defend- 
ant filed the plea of non detinet and two of estoppel. The first 
plea of estoppel avers that the defendant was the administrator, 
with the will annexed, of Richard Harrison, deceased, and de- 
manded the slaves in controversy, with a number of others, of 
the plaintiff, as assets of the estate; that the plaintiff delivered 
them up on such demand; and they were afterwards distributed 
as the property of the estate under an order of the Orphans’ 
Court, without any assertion of claim or objection from him. 
The second plea of estoppel differs from the first in this merely, 
that it avers the delivery of the slaves by the plaintiff to the de- 
fendant as assets, without the averment of a previous demand. 
The plaintiff demurred to each of these pleas, and his demurrer 
being overruled, replied to the first plea of estoppel and admit- 
ting all of the plea to be true except so much as avers that the 
said defendant demanded the slaves of the plaintiff, which he de- 
nies to be true, says that said slaves never were delivered up by him 
to said defendant as administrator, upon a demand of them by 
him, and that the defendant was not as such administrator, by or 
in consequence of such delivery, induced to regard them as as- 
sets of said estate, but that previous to that time, and whilst they 
were in the possession of the plaintiff, he had returned them in 
his inventory as assets, &c. ‘The replication to the second plea 
of estoppel, admitting &c., avers the same matter of avoidance 
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that it is stated in the replication to the first in reference to the 
return of the slaves by the administrator in his inventory whilst 
they were in the plaintiff’s possession. The defendant demur- 
red to each of these replications, and his demurrer was sustain- 
ed. The plaintiffs then replied over to both pleas of estoppel, 
that the slaves sued for belonged to him under and by virtue of 
the last will and testament of the defendant’s testator. The will 
is made a part of this replication and contains the following 
among other clauses: First, I hereby emancipate and set free 
the following slaves, to wit, Harriet, Sally, Margaret, Jim, Ce- 
lia, and Fernandez, wish them to remain in the State of Ala- 
bama, provided there can be a special act of the Legislature ob- 
tained for that purpose, and if not, then it is my will and desire 
that they be removed to some free State and supplied out of the 
trust property hereinafter mentioned, with suitable means for a 
comfortable location in the State to which they may be removed.” 
Secondly, ‘I give and bequeath unto Ephraim Pool, as trus- 
tee, for the sole and exclusive use, benefit, and behoof of the 
said Harriet, Sally, Margaret, Jim, Celia and Fernandez, the 
following negroes, to wit, Cinthia, &c., the same to be kept 
and managed by the said Pool, for the sole and exclusive use, 
benefit and behoof of the said Harriet,” &c. The replication 
then proceeds to aver that the defendant had no right in law to 
distribute said slaves as assets of said estate among the distribu- 
tees thereof, and that the defendant assented to the legacy in his 
favor. To this replication there was a demurrer, which the 
court sustained. 

By the bill of exceptions it appears that interrogatories pro- 
pounded by the plaintiff to the defendant were served on him on 
the 19th April 1549, and his answers not filed until the 1st No 
vember 1849, eighteen days before the cause was called for trial. 
The plaintiff thereupon moved the court to reject them, because 
not filed within sixty days after service of the interrogatories, to 
set aside the defendant’s pleas, and to award a judgment by de- 
fault, which the court refused to do, being satisfied with the ex- 
cuse offered by the defendant for the delay in filing his answer. 
The plaintiffs then excepted to one of the answers for insuffi- 
ciency, and the objection being admitted by the opposite coun- 
sel as well taken, the court, on motion of the defendant, al- 
jowed him to amend his answer so as to make it a full response 
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to the interrogatory. ‘To the various rulings of the court the 
plaintiff excepted, and each of them is now assigned as error. 


G. W. Gayte, for the plaintiff. 
Wa. Hunter, for the defendant. 


CHILTON, J.—This case was before this court at a pre- 
vious term.—16 Ala. 167. We have carefully examined the 
Opinion in that case, and find that it covers the material points 
raised upon the record before us. We think it very clear that 
the unqualified surrender by Pool to Kirkland Harrison, the ad- 
mministrator, of the slaves in dispute, as assets of the estate of 
Richard Harrison, deceased, and the subsequent distribution of 
them among the next of kin, without any objection from him, all 
which was done by order of the Orphans’ Court and with Pool’s 
concurrence or rather without objection from him, completely 
estops him from afterwards claiming the slaves, as against the 
administrator. ‘The pleas which set up this estoppel were good, 
and are fully sustained by the previous decision made in this 
cause.—16 Ala. 175, et seg. Nor does it make any difference 
whether said slaves were surrendered upon the demand of the 
administrator or were voluntarily brought forward and delivered 
by Pool without such demand; nor whether the administrator 
regarded them as property of said estate, and so returned them 
in his inventory, before such delivery was made. The gist of 
the estoppel is that Pool delivered them to the administrator as 
assets for distribution, and they were accordingly distributed. 
He should not then be heard to complain against the adminis- 
trator, and hold him liable for the consequences resulting from 
his own act. But itis unnecessary to elaborate this point or to 
cite authorities in support of it. It is very clear the pleas of 
estoppel, pleaded as they were in short by the consent of coun- 
sel, were substantially correct, and the several replications to 
them were bad. 

As to the joint replication to both these pleas, it did not deny 
the estoppel, but avered that the plaintiff was entitled to the 
slaves by the will of Richard B. Harrison, thus going behind 
the estoppel, and attempting to set up the claim upon which the 
estoppel operated as valid notwithstanding.—1 Chitty’s Pl. 604. 
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But if it were allowable in the case before us, the replication 
shows the plaintiff had no title, which he could assert against the 
personal representative of the estate of R. B. Harrison. ‘I'he 
will makes him a trustee of the slaves sued for, for the use of 
other slaves attempted to be emancipated by the will. Several 
decisions of this court are in point to show that such a bequest 
cannot be supported, as it contravenes the law of the land. We 
consider this point as concluded by Alston v. Coleman et al., 7 
Ala. 795, and Trotter v. Blocker, 6 Port. 269. In the case 
first cited, the testator attempted to emancipate a slave by his 
will and declared a trust for her benefit in the sum of $1500, to 
be used for her benefit at the discretion of his executor, but it 
was held that the will was ineffectual to emancipate the slave, 
and to be well established by the authorities, that the trust crea- 
ted for the slave’s benefit was illegal, and that it fell into. the 
residuum of the estate; citing several authorities to show that 
the trust was void.—See also, 9 Ala. 481; Welch’s Heirs v. 
Welch’s Adm’r, 14 ib. 76; Carroll & Wife v. Brumby, adm’r, 
13 ib. 102. We conclude, therefore, that this trust is void, and 
the property so bequeathed falls into the residuum of the estate 
for distribution. 

The only remaining point is the action taken by the 
court upon the interrogatories, filed by the plaintiff for dis- 
covery, under the statute—Clay’s Dig. 341, § 160. We 
think the court had the discretionary power to allow the defend- 
ant to answer after the expiration of the sixty days named in the 
statute, and to allow him to amend the answer filed by him, 
there appearing a sufficient excuse, in the estimation of the pri- 
mary court, for granting such indulgence. This being the ex- 
ercise of a discretion on the part of the court below, this court 
will not reverse it. This view harmonizes with the decision 
made by our predecessors in the case of Goodwin, use, &c. v. 
Harrison, 6 Ala. 438. 

We are unable to perceive any error in the record, and the 
judgment is consequently affirmed. 
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1. In this State debt will lie on a judgment, after a year and a day, al- 
though an execution may legally issue upon it. The remedy by 
execution is cumulative merely, and the statute giving it does not 
take away the common law right of suing on the judgment. 

/ 


Error to the Circuit Court of Montgomery. Tried before 
the Hon. Thos. A. Walker. 


Tuts was an action of debt, instituted by the plaintiffs against 
the defendant in error, in December 1849, to recover the amount 
of a judgment recovered in 1840. 'The defendant, among other 
pleas, pleaded that the judgment was rendered within ten years 
of the commencement of the action and that execution had is- 
sued within a year and a day after after its rendition and been 
returned no property, &c. The plaintiffs demurred to the plea, 
but the court overruled the demurrer, and this is the error now 
assigned. 


Cocke, for the plaintiffs. 
Beuser & Harats, for the defendant. 


DARGAN, C. J.—The only question, we deem it neces- 
sary to decide, is this—whether en action of debt will lie in this 
State on a judgment, rendered more than a year and a day, but 
less than ten years from the institution of the suit, and on which 
execution had issued within the year and been returned no pro- 
perty found. 

I confess that my researches have not satisfied my mind, 
whether an action of debt could be maintained at common law 
on a judgment within the year and day from the time of its ren- 
dition, and when the plaintiff could issue his execution thereon. 
The common law writers lay it down generally, that debt will 
lie on a judgment.—1 Chitty’s Pl., 126 ;1 Tidd’s Pr.3. Black- 
stone says, that if one has obtained a judgment against another 
and neglects to sue out execution thereon, he may afterwards 
bring an action of debt on the judgment.—Vol. 3, 129. Mr. 
Selwyn says that debt lies on a judgment within or after a year 
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and a day, but he refers only to one case, decided in 43 
Edward III, 2,3. But this case is not within our reach, and we 
see that different conclusions have been drawn by different 
American courts from the same authority.—See Clark v. Good- 
wyn, 14 Mass. 237, and Lee v. Giles, 1 Bail. 449. The ques- 
tion, however, has often been discussed in courts of the differ- 
ent States, and the decided weight of American authority is that 
debt will lie on a judgment within the year and day ; but we find 
it asserted on general principles, without reference to any deci- 
ded case in England, save the one we have refered to. See 
Headly v. Roby, 6 Ohio, 521; Hale v. Angel, 20 Johns. 342; 
6 Cow. 397; 1 Hill, 645; 3 Scam. 541; 4 Conn. 402; 14 
Mass. 237. It is true, in the case in 4 Conn., there are several 
references to English authorities, but on examination, they will, 
I tuink, be found inapplicable to the question decided in the 
reign of Edward III. The note of that case, as I find it in 
Viner’s Abr., is as follows: ** At common law, if a man had re- 
covered a debt, he might have had an action of debt on this 
judgment after the year.”—Vol. 7, Title, Debt, O. I should, 
therefore, hesitate before I would hold that debt would lie on a 
judgment within the year of its rendition. But no one will deny 
that at common law debt may be brought on a judgment after 
the year and day had past, and the only question we need de- 
cide is whether our statute has taken away this common law 
remedy. 

It is true that when am execution has been issued within the 
year and day, and has not been returned satisfied, an alias exe- 
cution may be issued on the same judgment, within ten years, 
without a scire facias (Clay’s Dig. 206-7,) but this statute 
does not take away the common law right to sue in debt on the 
judgment. It only gives the plaintiff the remedy by execution 
to coerce the payment of the judgment, if he sees proper to use 
it, but was not intended to deprive him of his action of debt. 
The remedy given by the statute is cumulative merely, and a 
plaintiff may, if his judgement be not satisfied, sue in debt upon 
it, although he could, under the statute, issue an alias execu- 
tion. We think it very clear that the court erred in overruling 
the plaintiff’s demurrer te the defendant’s third plea, and the 
judgment is therefore reversed and the cause remanded. 
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1. An inferior court, within the meaning of the first section of the fifth 
article of the Constitution, is a court whose judgments or decrees 
can be reviewed on appeal or writ of error by a higher tribunal, 
whether that tribunal be the Circuit, or Supreme Court. 

. The judgments of the City Court of Mobile being subject to the re- 
vision of the Supreme Court, in the same manner that those of the 
Circuit Courts are, the act creating it does not violate any provision 
of the Constitution. 

3. Where the parts of a child, upon whom an attempt to carnally know 
her is proven by her to have been made, are shown to be bruised 
and infected with the venereal disease, proof of sexual intercourse 
between her and other persons, before and near the time of the com- 
mission of the alleged offence, is admissible, as tending to weaken 
the corroborative force of these circumstances. 

. The credit of a witness cannot be impeached by showing particular 
acts of immorality, disconnected with the question of veracity. 

5. Where there is evidence conducing to show that a prisoner, charged 
with an assault with intent to commit a rape, was at the time in a 
greatly debilitated condition from a previous debauch, it is a circum- 
stance, however light, to bé considered by the jury in ascertaining 
whether he was physically capable of committing the offence. 


we 


~~ 


a 


Error to the City Court of Mobile. Tried before the 
Hon. Alex. McKinstry. 


The prisoner was indicted in the City Court of Mobile for 
the abuse of one Hannah Smith, a child under ten years of age, 
in an attempt to carnally know her. It appeared by the testi- 
mony offered on the part of the prosecution that the child’s pri- 
vate parts were inflamed, which one physician testified arose 
from pressure and bruising, but another from a venereal disease. 
The prisoner’s counsel offered to prove particular acts of car- 
nal intercourse between said Hannah Smith and other persons 
before and near the time the offence was charged to have been 
committed. The court enquired, whether the persons were 
diseased, and being informed by the prisonet’s counsel that he had 
no evidence on that point, excluded the testimony. There was 
evidence to show that the prisoner was not diseased. The State 
examined as a witness the mother of the child, and the prisoner 
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offered to prove particular acts of prostitution committed by her 
within the past six months, for the purpose of discrediting her, 
but the court refused to allow the testimony to be given. It ap- 
peared by the evidence that for several days before the time 
when the offence was charged to have been committed, the pris- 
oner had been in a state of intoxication. The-.degree of the in- 
toxication was variously stated—some of the witnesses saying 
that he could not walk or walk steadily-—-others that he could 
go in and out of his room and did so. The court instructed the 
jury to disregard entirely this evidence, unless he was so drunk 
as to be physically unable to commit the offence. ‘To the rulings 
of the court in the exclusion of the evidence offered, and to the 
charge given, the prisoner excepted and now assigns it as 
error. 


CamPBELL, for the prisoner: 

1. The evidence offered in regard to the conduct of Hannah 
Smith, was admissible. The injury was proven by an exami- 
nation of the person by physicians, of testimony offered of the 
result of that examination. The evidence tended to the conclu- 
sion that there were causes in existence adequate to the injuries 
shown.—1 Russel on Crimes, §§ 562-3. 

2. The same evidence was admissible to show that there had 
been no such moral training as to entitle her to credit in a court 
of justice. The character of a child cannot be ascertained as 
that of an adult. ‘The want ofa moral character is to be infered 
from fewer instances of delinquency, and by proof of the condi- 
tion in which she was placed. ‘The inquiry must proceed ai 
once into the circumstances by which she was placed, and the 
effect of those circumstances as shown by her conduct.—1 
Dennio, 19; 3 Kelly, 317; 3 Hiil, 309. 

3. The court is not acorstitutional court. This is not an in- 
ferior court in the sense of the constitution.—6 Howard, S. C. 
40> Viner’s Abr. Courts; 3 Peters, 204; 5 Cranch, 185; 2 
Scam. 269; 3 Metc. 460; Bac. Abr. Courts; 2 Barb. S. C. 
Rep. 232; 13 Ohio, 176. 

4. The Circuit Court has no revisory power over the Crimi- 
nal Court. The statutes do not apply to the Criminal Court, 
cited by the prosecution. The courts, Circuit and Criminal, 
are courts of concurrent jurisdiction, and the same statutes that 
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confer an authority or jurisdiction of criminal matters, are held 
to apply to the latter court. ‘The Criminal Court has a super- 
visory jurisdiction in criminal matters, co-extensive with that of 
of the Circuit Court, under this statute. This court is inde- 
pendent of the Circuit Court.—3 Metc. 460; 2 Stew. & Port. 
9; 1 Metce. & Perk. 630,461. The statutes will be found in 
acts of 1846, p. 29, and of 1850, 24, § 29. 





AtToRNEY GENERAL and Gipsons, for the State. 


DARGAN, C. J.—1. 2. By the act of the 3d February 

1846, a court was established in the city of Mobile by the name 

; of the Criminal Court for Mobile county, which was invested 
with jurisdiction, concurrent with that of the Circuit Courts of 
the State, in the administration of the criminal law in the county 
of Mobile, and the judgments of this coust were made revisable 
by the Supreme Court, in the same manner as were the judg- 
ments of the Circuit Courts. By the act of the 11th February 
13850, the jurisdiction of this court was enlarged, and the same 
jurisdiction that had been possessed by the respective County 
Courts, except the jurisdiction relating to matters of probate and 
administration, was covfered upon it. By another act passed 
at the same session of the Legislature, the name: of this court 
was changed from the Criminal Court for Mobile county, to that 
of the City Court of Mobile. Neither the act of 1846, nor that 
of 1850, make any provision, by which the judgments or sen- 
tences of this court can be reviewed by the Circuit Court; they 
can be reviewed, reversed or corrected, only by the Supreme 
Court. Hence it is contended that the City Court of Mobile is 
not an inferior court, according to the sense of that term as used 
in the first section of the 5th article of the constitution of this 
State, and consequently that the court, as organised, is uncon- 
stitutional, and the conviction of the prisoner, erroneous and void. 
The language of the first section of the 5th article of the consti- 
tution is as follows: ‘*The jndicial power of this State shall be 
vested in one Supreme Court, Circuit Courts, tobe held ia 
each county in the State, and such inferior courts of law and 
equity, to consist of not more than five members, as the General 
Asscmbly may from time to time direct, ordain and establish.” 
W iether the City Court of Mobile is av inferior couri, accord- 
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ing to the meaning of this clause of the constitution, is the ques- 
tion. An inferior court, according to the technical meaning of 
the term, is one, the judgments of which, standing alone, are mere 
nullities, and in order to give them validity their proceedings 
must show their jurisdiction.—Kemp’s Lessees v. Kennedy, 5 
Cranch 173, 10 Wheat. 192. But all courts, from which an 
appeal or writ of error lies, are inferior courts in relation to the 
court before which their judgments may be carried, and by 
which they may be reviewed, annulled, or affirmed.— Ez parte 
Tobias Watkins, 3 Pet. 205. It is in this latter sense that the 
framers of our constitution used the words inferior courts. ‘They 
meant thereby courts, whose judgments could be reviewed, and 
their errors corrected by another and a higher tribunal. ‘The 
City Court of Mobile answers this description, for its judgments 
ean be brought before the Supreme Court, in the same manner 
that the judgments of the Circuit Courts may be, and if found to 
be erroneous, can be reversed or annulled. ‘The constitution 
does not designate the court, before which the judgments and 
decrees of the inferior courts should be brought. It only con- 
templates that the courts which should be established by the 
Legislature, besides the Supreme and Circuit Courts, must be 
inferior courts, that is, that their judgments and decrees must 
be subject to the revision of a higher tribunal. It, therefore, 
follows that any court, so organised by the Legislature that its 
judgments may be reviewed by appeal or writ of error, either to 
the Supreme or Circuit Court, is an inferior court within the 
meaning of the constitution. ‘The adjective inferior, as used in 
this clause of the constitution, is applicable to, and designates 
the character of all courts the Legislature is constitutionally au- 
thorised to establish, as well courts of equity as of law. But we 
think it would be admitted that the Legislature could rightfully 
create inferior courts of equity, without giving the Circuit 
Courts any supervisory control over them; for the Sth section of 
the same article of the constitution expressly enables the General 
Assembly to establish courts of equity with original and appel- 
late jurisdiction, and provides that until the establishment of 
such courts, the equity jurisdiction should be vested in the cir- 
cuit judges, and further provides that the judges of the Circuit 
Jourts should have power to issue writs of injunction returnable 
into the courts of chancery. This clause of the constitution 
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evidently contemplates that, after the establishment of courts of 
chancery by the Legislature, the Circuit Courts should have no 
equity jurisdiction, save only to issue writs of injunction return- 
able into the Chancery Courts, and we cannot believe that the 
framers of the constitution intended to give the Circuit Courts 
a supervisory control over such inferior courts of equity, as the 
Legislature might see proper to create, and at the same time to 
take from the Circuit Courts all equity jurisdiction. In provi- 
ding for the organization of separate courts of chancery, with 
original and appellate jurisdiction, and thereby divesting the 
Circuit Courts of all equity jurisdiction, except the authority to 
grant injunction, it was the manifest intent to deprive the Circuit 
Courts of all equity jurisdiction after the establishment of courts 
of chancery, as well supervisory or appellate as original. An 
inferior court of equity may, therefore, be created by the Legis- 
lature, over which the Circuit Courts have no authority or con- 
trol. Still it would be an inferior court, within the meaning of 
the first section of the 5th article of the constitution ; an inferior 
court in the sense, as if it were a court of law, that is, a court, 
the decrees of which were subject to be reviewed by a higher 
tribunal. Thus we see that it could not have been intended to 
subject inferior courts of equity to the appellate jurisdiction of 
the Circuit Courts, and that a court of equity may be an inferior 
court within the meaning of the constitution, although its judg- 
ments and decrees are without the authority or supervisory con- 
trol of the Circuit Courts. If an inferior court of equity may be 
so created, without violating the constitution, an inferior court 
of law may in like manner, for, in speaking of inferior courts of 
law and equity, the constitution evidently intends that they 
should be inferior in the same sense, that is, courts whose judg- 
ments and decrees must be liable to the revision of a higher tri- 
bunal. The judgments and proceedings of the City Court of 
Mobile are subject to the revision of the Supreme Court of the 
State. This makes it an inferior court, within the meaning of 
the constitution. Itis, therefore, a constitutional court; in which 
the prisoner might be lawfully indicted and convicted. 

( 3. We think the court clearly mistook the law, in refusing to 
permit the accused to prove that before, and near the time of 
committing the alleged offence, other persons had carnal knowl- 
edge of the girl, upou whom the offence is charged to have been 
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committed, inasmuch as the State had previously proved that 
she was infected with venereal disease, and the parts were bruis- 
ed and inflamed. ‘The existence of the disease and the injury 
to her person were facts corroborative of the testimony of the 
girl, for they tended strongly to show that some one had at- 
tempted to have sexual intercourse with her, and it was certain- 
ly competent for the prisoner to show that these facts could 
have existed consistently with his innocence; for such proof 
would to some extent weaken the presumption of guilt, that 
would result from the existence of the disease and the injuries 
to her person. It is true that these acts of sexual intercourse 
with others might have been rejected, if they had been offered 
for the mere purpose of discrediting the testimony of the girl, 
independent of all other evidence. For the rule is well estab- 
lished, that the testimony of a witness cannot be impeached by 
showing particular acts of immorality, disconnected from the 
question of veracity. But when the attempt is made to impeach 
a witness on the ground of bad character, the proper inquiry is, 
as to his character for truth and veracity. See 2 McLean, 219; 
The State v. Bruce, 11 Shep. 296; 15 Verm. 435; Barber v. 
Rose, 18: Wend. 146; Commonwealth v. Morse, 3 Pick. 194; 
The State v. Jefferson, 6 Iredell, 305; Cow. & Hill’s notes to 
Phil. Ev. § 292. But when particular facts are proved, which 
raise a presumption against the accused, he may certainly prove 
any other facts or particular acts that tend to repel or weaken 
this presumption. ‘The existence of the disease and the bruises 
on the person of the girl were facts established by other testimo- 
ny than the testimony of the girl, but in connection with her tes- 
timony, they created a strong presumption of the guilt of the 
prisoner, and to show that this disease and those bruises might 
have been the result of sexual intercourse with others, to some 
extent weakened the presumption, and, therefore, was admissi- 
ble, without any regard to the weight or importance the jury 
might have attached to it. 

4. From what has been said it will appear that the court did 
not err in rejecting evidence of particular acts of prostitution on 
the part of the mother of the girl, for the purpose of discredit- 
ing the mother as a witness. 

5. The testimony tended to show that about the time the of- 
fence is alleged to have been committed, the physical system of 
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the accused was greatly weakened and debilitated from drink. 
The court instructed the jury to disregard this evidence entire- 
ly, unless the prisoner was so drunk as to be incapable of com- 
mitting the offence. We do not think this instruction was cor- 
rect. Itis true that the drunken condition of the accused would, 
neither in a moral, nor legal point of view, excuse or palliate the 
crime, if in fact committed, but drunkenness may not only ren- 
der one entirely incapable of committing the crime, with which 
the prisoner is charged, but it may, by the prostration of his sys- 
tem, render him less capable of committing it. The effects, 
therefore, of the drunken condition of the accused upon his 
physical capacity to commit the crime, was a matter to be con- 
sidered by the jury, in coming to their conclusion whether the 
prisoner did the act with which he is charged. A certain degree 
of excitement from drink may increase the passions, the cravings 
of which lead to the commission of such unnatural and mon- 
strous crimes, but drunkenness may be so excessive as to ren- 
der the party partially or totally incapable of committing it. The 
evidence tended to show that the prisoner was greatly weaken- 
ed by drink; this was a circumstance to be considered by the 
jury, however light they might have esteemed it. The judg- 
ment must be reversed, and the cause remanded, that the pris- 
oner may be tried again, but in the mean time, he will be kept 
in custody until discharged by due course of law. 




















